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Victoria

Education and Car e Services National
Law Act 2010"

No. 69 of 2010

[Assented to 12 October 2010]

The Parliament of Victoria enacts:

PART 1—PRELIMINARY

1 Purpose

The purpose of this Act isto create a National
Law to regulate education and care services for
children.

2 Commencement

(1) ThisAct comesinto operation on aday or daysto
be proclaimed.
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No. 69 of 2010

Part 1—Preliminary

(2) Different days may be proclaimed under
subsection (1) for the commencement of different
provisions of the Education and Care Services
National Law set out in the Schedule.

3 Definitions

(1) For the purposes of this Act, the local application
provisions of this Act are the provisions of this
Act other than the Education and Care Services
Nationa Law set out in the Schedule.

(2) Inthelocal application provisions of this Act—

Education and Care Services National Law
(Victoria) means the provisions applying in
this jurisdiction because of section 4.

(3) Termsused in the local application provisions of
this Act and aso in the Education and Care
Services National Law set out in the Schedule
have the same meanings in those provisions as
they havein that Law.
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PART 2—ADOPTION OF NATIONAL LAW

4 Adoption of Education and Care Services National
Law

The Education and Care Services National Law
set out in the Schedule—

() appliesasalaw of thisjurisdiction; and

(b) asso applying may be referred to as the
Education and Care Services National Law
(Victoria); and
(c) asso applying, is part of this Act.
5 Exclusion of legidlation of thisjurisdiction

(1) Thefollowing Acts of this jurisdiction do not
apply to the Education and Care Services National
Law (Victoria) or to the instruments made under
that Law—

() the Freedom of Information Act 1982;

(b) theInformation Privacy Act 2000;

(c) thelnterpretation of Legislation Act 1984;
(d) the Subordinate L egislation Act 1994.

(2) Thefollowing Acts of this jurisdiction do not
apply to the Education and Care Services National
Law (Victoria) or to the instruments made under
that Law, except to the extent that that Law and
those instruments apply to the Regulatory
Authority and the employees, decisions, actions
and records of the Regulatory Authority—

(&) the Audit Act 1994;
(b) the Financial Management Act 1994;
(c) the Ombudsman Act 1973;
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(d) the Public Administration Act 2004;
(e) the Public Records Act 1973.

6 Meaning of generictermsin Education and Care
Services National Law for the purposes of this
jurisdiction

(1)

)

In the Education and Care Services National Law
(Victoria)—

child protection law means the Children, Youth
and Families Act 2005;

court means the Magistrates Court of Victorig;
de facto relationship means—
(a) aregistered domestic relationship; or

(b) arelationship between 2 people who
are not married to each other but who
are living together as a couple on a
genuine domestic basis (irrespective of
gender);

local authority means a municipal council;

magi strate means a magi strate within the meaning
of the Magistrates Court Act 1989;

public authority means a body established for a
public purpose by or under an Act;

superior court means the Supreme Court of
Victorig;
thisjurisdiction means Victoria.

For the purposes of the definition of de facto
relationship in subsection (1)—

(a) registered domestic relationship hasthe
same meaning as in the Relationships Act
2008;
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(b) in determining whether persons who are not
in aregistered domestic relationship arein a
domestic relationship, all the circumstances
of their relationship are to be taken into
account, including any one or more of the
matters referred to in section 35(2) of the
Relationships Act 2008 as may be relevant
in aparticular case.

7 Reevant tribunal or court

For the purposes of the definition of relevant
tribunal or court in section 5 of the Education and
Care Services National Law (Victoria)—

(&) the Magistrates Court of Victoriais declared
to be the relevant tribunal or court for this
jurisdiction for the purposes of section 181
of that Law;

(b) VCAT isdeclared to be the relevant tribunal
or court for thisjurisdiction for the purposes
of Part 8 of that Law.

8 Regulatory Authority

For the purposes of the definition of Regulatory
Authority in section 5 of the Education and Care
Services Nationa Law (Victoria), the Secretary of
the Department of Education and Early Childhood
Development is declared to be the Regul atory
Authority for thisjurisdiction for the purposes of
that Law.

9 Children'sserviceslaw

(1) For the purposes of the definition of children's
services law in section 5 of the Education and
Care Services National Law (Victoria), the
Children's Services Act 1996 and the regulations
made under that Act are declared to be a children's
services law for thisjurisdiction for the purposes
of the Education and Care Services National Law
(Victoria).
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(2) For the purposes of the definition of children's
services regulator in section 5 of the Education
and Care Services National Law (Victoria), the
Secretary of the Department of Education and
Early Childhood Development is declared to be a
children's services regulator for thisjurisdiction
for the purposes of the Education and Care
Services National Law (Victoria).

10 Education law

For the purposes of the definition of education
law in section 5 of the Education and Care
Services National Law (Victoria), the Education
and Training Reform Act 2006 and the

regul ations made under that Act are declared to be
an education law for this jurisdiction for the
purposes of the Education and Care Services
National Law (Victoria).

11 Former education and care serviceslaw

For the purposes of the definition of former
education and care services law in section 5 of
the Education and Care Services National Law
(Victoria), the Children's Services Act 1996 and
the regulations made under that Act (both asin
force before the commencement of Part 3 of the
Education and Care Services Nationa Law
(Victoria) are declared to be aformer education
and care services law for thisjurisdiction for the
purposes of the Education and Care Services
National Law (Victoria).

12 Infringementslaw

For the purposes of the definition of
infringements law in section 5 of the Education
and Care Services National Law (Victoria), the
I nfringements Act 2006 and the regulations
made under that Act are declared to be an
infringements law for thisjurisdiction for the
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purposes of the Education and Care Services
National Law (Victoria).

13 Public sector law

For the purposes of the definition of public sector
law in section 5 of the Education and Care
Services National Law (Victoria), the Public
Administration Act 2004 and the regulations
made under that Act are declared to be a public
sector law for thisjurisdiction for the purposes of
the Education and Care Services National Law
(Victoria).

14 Working with children law

For the purposes of the definition of working with
children law in section 5 of the Education and
Care Services National Law (Victoria), the
Working with Children Act 2005 and the

regul ations made under that Act are declared to be
aworking with children law for this jurisdiction
for the purposes of the Education and Care
Services National Law (Victoria).

15 Tabling of annual report

In addition to the requirements of section 280 of
the Education and Care Services National Law
(Victoria), the Minister must make arrangements
for the tabling of the annual report of the National
Authority, and the report of the public sector
auditor with respect to the financial statement in
the report, in each House of the Victorian
Parliament.

16 Transitional

(1) For the purposes of the definition of declared
approved family day care service in section 305
of the Education and Care Services National Law
(Victoria), a service to which alicence to operate
afamily day care service applied under the
Children's Services Act 1996 is declared to be a

s 13
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)

3)

(4)

declared approved family day care service for this
jurisdiction for the purposes of the Education and
Care Services National Law (Victoria).

For the purposes of the definition of declared
approved family day care venue in section 305 of
the Education and Care Services National Law
(Victoria), afamily day care venue approved
under section 25J or 25L of the Children's
Services Act 1996 is declared to be a declared
approved family day care venue for this
jurisdiction for the purposes of the Education and
Care Services National Law (Victoria).

For the purposes of the definition of declared
approved provider in section 305 of the Education
and Care Services National Law (Victoria), a
person who held alicence to operate an outside
school hours care Type 1 or Type 2 service, an
integrated service, afamily day care serviceor a
standard service (other than a standard service
excluded by the regulations) under the Children's
Services Act 1996 is declared to be a declared
approved provider for thisjurisdiction for the
purposes of the Education and Care Services
National Law (Victoria).

For the purposes of the definition of declared
approved servicein section 305 of the Education
and Care Services National Law (Victoria), a
service to which alicence to operate an outside
school hours care Type 1 or Type 2 service, an
integrated service, afamily day care serviceor a
standard service (other than a standard service
excluded by the regulations) applied under the
Children's Services Act 1996 is declared to be a
declared approved service for thisjurisdiction for
the purposes of the Education and Care Services
National Law (Victoria).
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()

(6)

(7)

(8)

For the purposes of the definition of declared
certified supervisor in section 305 of the
Education and Care Services National Law
(Victoria), a person who was a primary nominee
or approved nominee under the Children's
Services Act 1996 of a declared approved service
is declared to be adeclared certified supervisor for
thisjurisdiction for the purposes of the Education
and Care Services National Law (Victoria).

For the purposes of the definition of declared
compliance notice in section 305 of the Education
and Care Services National Law (Victoria), an
order or anotice issued under section 43 or 43A
of the Children's Services Act 1996 is declared
to be adeclared compliance notice for this
jurisdiction for the purposes of the Education and
Care Services Nationa Law (Victoria).

For the purposes of the definition of declared
nominated supervisor in section 305 of the
Education and Care Services National Law
(Victoria), a person who was a primary hominee
under the Children's Services Act 1996 of a
declared approved serviceis declared to be a
declared nominated supervisor for thisjurisdiction
for the purposes of the Education and Care
Services National Law (Victoria).

For the purposes of the definition of former
approval in section 305 of the Education and Care
Services National Law (Victoria), alicenceto
operate a children's service or afamily day care
service under the Children's Services Act 1996 is
declared to be aformer approval for this
jurisdiction for the purposes of the Education and
Care Services National Law (Victoria).
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PART 3—MISCELLANEQOUS

17 Power to fund education and care services and
associated children's services

The Regulatory Authority may provide grants,
payments, subsidies or other financial assistance
to any person providing or operating an approved
education and care service or an associated
children's service from funds administered by the
Regulatory Authority for that purpose on terms
and conditions that the Regulatory Authority
considers appropriate.

18 Regulationsdealing with transitional matters

D

2

©)

The Governor in Council may make regul ations
containing provisions of atransitiona nature,
including matters of an application or savings
nature, arising as aresult of the enactment of this
Act, including any repeals and amendments made
as aresult of the enactment of this Act.

Regulations made under this section may—

(@) have aretrospective effect to aday on or
from a date not earlier than the date on which
this Act receives the Royal Assent; and

(b) beof limited or general application; and

(c) leave any matter or thing to be decided by a
specified person or class of person.

Regulations under this section have effect despite
anything to the contrary in any Act (other than this
Act or the Charter of Human Rights and
Responsibilities) or in any subordinate instrument.

10
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(4) For the avoidance of doubt, the Subordinate
L egislation Act 1994 applies to any regulations
made under this section.

(5) Thissectionisrepealed on 31 December 2012.

11

s 18
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SCHEDULE
EDUCATION AND CARE SERVICESNATIONAL LAW

PART 1—PRELIMINARY

1 Short title

This Law may be cited as the Education and Care
Services National Law.

2 Commencement

This Law commences in a participating
jurisdiction as provided under the Act of that
jurisdiction that appliesthis Law asalaw of that
jurisdiction.

3 Objectivesand guiding principles

(1) The objective of this Law isto establish a national
education and care services quality framework for
the delivery of education and care services to
children.

(2) The objectives of the national education and care
services quality framework are—

(a) to ensurethe safety, health and wellbeing of
children attending education and care
services,

(b) to improve the educational and
developmental outcomes for children
attending education and care services,

(c) to promote continuous improvement in the
provision of quality education and care
services,

(d) to establish a system of national integration
and shared responsibility between
participating jurisdictions and the
Commonwealth in the administration of the

12
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national education and care services quality
framework;

(e) toimprove public knowledge, and accessto
information, about the quality of education
and care services,

(f) to reduce the regulatory and administrative
burden for education and care services by
enabling information to be shared between
participating jurisdictions and the
Commonwealth.

(3) The guiding principles of the national education
and care services quality framework are as
follows—

(a) that the rights and best interests of the child
are paramount;

(b) that children are successful, competent and
capable learners;

(c) that the principles of equity, inclusion and
diversity underlie this Law;

(d) that Australia's Aboriginal and Torres Strait
Islander cultures are valued;

(e) that therole of parents and familiesis
respected and supported;

(f) that best practice is expected in the provision
of education and care services.

4 How functionsto be exer cised

An entity that has functions under this Law isto
exercise its functions having regard to the
objectives and guiding principles of the national
education and care services quality framework set
out in section 3.
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5 Definitions
(1) InthisLaw—

approved education and care service means an
education and care service for which a
service approval exists;

approved family day care service means an
approved education and care service that isa
family day care service;

approved family day care venue means a place
other than a residence where an approved
family day care serviceis provided;

approved learning framework means alearning
framework approved by the Ministerial
Council;

approved provider means a person who holds a
provider approval;

associated children's service means a children's
service that is operated or intended to be
operated by an approved provider at the
same place as an approved education and
care service;

Australian Accounting Standards means the
standards issued or pronounced by the
Australian Accounting Standards Board;

authorised officer means a person authorised to
be an authorised officer under Part 9;

Authority Fund means the Australian Children's
Education and Care Quality Authority Fund
established under section 274;

Board means the Australian Children's Education
and Care Quality Authority Board
established under this Law;

certified supervisor means a person who holds a
supervisor certificate;
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chief executive officer means the chief executive
officer of the National Authority appointed
under this Law;

children's service means a service providing or
intended to provide education and care on a
regular basisto children under 13 years of
agethat is primarily regulated under a
children's services law of a participating
jurisdiction and is not an education and care
service;

children's serviceslaw, in relation to a
participating jurisdiction, means a law
declared by alaw of that jurisdiction to be a
children's services law for the purposes of
this Law;

children's servicesregulator, in relation to a
participating jurisdiction, means a person
declared by alaw of that jurisdiction to be
the children's services regulator for the
purposes of this Law;

Commonwealth Minister means the Minister of
the Commonwealth who is responsible for
policies and programs relating to education
and care services,

compliance direction means a compliance
direction under section 176;

compliance notice means a compliance notice
under section 177;

education and care service means any service
providing or intended to provide education
and care on aregular basisto children under
13 years of age other than—

(&) aschool providing full-time education
to children, including children
attending in the year before grade 1 but
not including a preschool program
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delivered in aschool or a preschool that
IS registered as a school; or

(b) apreschool program delivered in a
school if—

(i) the programisdelivered in aclass
or classes where afull-time
education program is also being
delivered to school children; and

(ii) the program isbeing delivered to
fewer than 6 childrenin the
school; or

(c) apersona arrangement; or

(d) aservice principaly conducted to
provide instruction in a particul ar
activity; or

Example
Instruction in a particular activity could be instruction

in sport, dance, music, culture or language or religious
instruction.

(e) aservice providing education and care
to patients in ahospital or patients of a
medical or therapeutic care service; or

(f) care provided under achild protection
law of a participating jurisdiction; or

(g) aprescribed class of disability service;
or

(h) aservice of aprescribed class;
Example

Education and care services to which this Law applies
include long day care services, family day care
services, outside school hours services and preschool
programs including those delivered in schools, unless
expressly excluded.
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education and care service premises means—

(@) inrelation to an education and care
service other than afamily day care
service, each place at which an
education and care service operates or
isto operate; or

(b) inrelationto afamily day care
service—

(i) an office of the family day care
service; or

(ii) an approved family day care
venue; or

(iii) each part of aresidence used to
provide education and care to
children as part of afamily day
care service or used to provide
access to the part of the residence
used to provide that education and
care;

education law, in relation to a participating
jurisdiction, means alaw declared by alaw
of that jurisdiction to be an education law for
the purposes of this Law;

educator means an individual who provides
education and care for children as part of an
education and care service,

eligible association means an association of a
prescribed class;

family day care co-ordinator means a person
employed or engaged by an approved
provider of afamily day care serviceto
monitor and support the family day care
educators who are part of the service;
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family day care educator means an educator
engaged by or registered with afamily day
care service to provide education and care
for children in aresidence or at an approved
family day care venue;

family day care residence means aresidence at
which afamily day care educator educates
and cares for children as part of afamily day
care service;

family day care service means an education and
care service that is delivered through the use
of 2 or more educators to provide education
and care for children in residences whether
or not the service aso provides education
and care to children at a place other than a
residence;

family member, in relation to a child, means—

() aparent, grandparent, brother, sister,
uncle, aunt, or cousin of the child,
whether of the whole blood or half-
blood and whether that relationship
arises by marriage (including a de facto
relationship) or by adoption or
otherwise; or

(b) arelative of the child according to
Aborigina or Torres Strait Islander
tradition; or

(c) aperson with whom the child residesin
afamily-like relationship; or

(d) aperson who isrecognised in the
child's community as having a familial
role in respect of the child;
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former education and care serviceslaw, in
relation to a participating jurisdiction, means
alaw declared by alaw of that jurisdiction to
be aformer education and care services law
for the purposes of this Law;

grade 1, in relation to a school, means the first
year of compulsory full-time schooling;

guardian, in relation to a child, means the lega
guardian of the child;

infringements law, in relation to a participating
jurisdiction, means alaw declared by alaw
of that jurisdiction to be an infringements
law for the purposes of this Law;

Ministerial Council means the Ministerial
Council consisting of the persons who from
time to time hold office as Ministers of the
Crown responsible for early childhood
education or care in the governments of the
States and Territories and the
Commonwealth;

National Authority meansthe Australian
Children's Education and Care Quality
Authority established under this Law;

national education and care services quality
framework means—

(@) thisLaw; and

(b) the national regulations; and

(c) the National Quality Standard; and
(d) the prescribed rating system;

National Partnership Agreement means the
National Partnership Agreement on the
National Quality Agendafor Early
Childhood and Care entered into by the
States and Territories and the
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Commonwealth on 7 December 2009, as
amended from time to time;

National Quality Framework means the national
education and care services quality
framework;

National Quality Standard means the National
Quality Standard prescribed by the national
regulations,

national regulations means the regulations made
under this Law;

nominated supervisor, in relation to an education
and care service, means a person—

(& whoisacertified supervisor; and

(b) who is nominated by the approved
provider of the service under Part 3to
be the nominated supervisor of that
service; and

(c) who has consented to that nomination;
Note

A person may be both the nominated supervisor of a
family day care service and the family day care
co-ordinator for that service if the person meets the
criteriafor each role.

office, inrelation to afamily day care service,
means—

(@) the principal office or any other
business office of the approved
provider of the service; or

(b) any premises of the service from which
its family day care educators are
co-ordinated;
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parent, in relation to a child, includes—
(@) aguardian of the child; and

(b) aperson who has parental
responsibility for the child under a
decision or order of a court;

participating jurisdiction means a State or
Territory in which—

(@) thisLaw appliesasalaw of the State
or Territory; or

(b) alaw that substantially corresponds to
the provisions of this Law has been
enacted;

payment, in relation to a prescribed fee, includes
payment by electronic or other means;

person means—
(@ anindividua; or
(b) abody corporate; or
(c) an€ligible association; or
(d) apartnership; or
(e) aprescribed entity;

person with management or control, in relation
to an education and care service, means—

(@) if the provider or intended provider of
the service is a body corporate, an
officer of the body corporate within the
meaning of the Corporations Act 2001
of the Commonwealth who is
responsible for managing the delivery
of the education and care service; or

(b) if the provider of the serviceisan
eligible association, each member of
the executive committee of the
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(©

(d)

association who has the responsibility,
alone or with others, for managing the
delivery of the education and care
service; or

if the provider of the serviceisa
partnership, each partner who has the
responsibility, alone or with others, for
managing the delivery of the education
and care service; or

in any other case, a person who has the
responsibility, alone or with others, for
managing the delivery of the education
and care service;

personal arrangement means education and care
provided to a child—

@

(b)

by afamily member or guardian of a
child personally, otherwise than as a
staff member of, or under an
engagement with, a service providing
education and care on aregular basisto
children under 13 years of age; or

by afriend of the family of the child
personally under an informal
arrangement where no offer to provide
that education and care was advertised;

preschool program means an early childhood
educational program delivered by a qualified
early childhood teacher to children in the
year that is 2 years before grade 1 of school;

prescribed ineligible person means apersonin a
class of persons prescribed by the national
regulations to be prescribed ineligible
persons;

protected disclosure—see section 296;
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provider approval means a provider approval—

(@) granted under Part 2 of this Law or this
Law as applying in another
participating jurisdiction; and

(b) asamended under this Law or this Law
as applying in another participating
jurisdiction—

but does not include a provider approval that
has been cancelled;

public sector law, in relation to a participating
jurisdiction, means alaw declared by alaw
of that jurisdiction to be a public sector law
for the purposes of this Law;

rating assessment means an assessment or
reassessment of an approved education and
care service under Part 5;

Ratings Review Panel means a Ratings Review
Panel established under section 146;

receiving approved provider has the meaning set
out in section 58;

Regulatory Authority means a person declared by
alaw of aparticipating jurisdiction to be the
Regulatory Authority for that jurisdiction or
for aclass of education and care services for
that jurisdiction;

relevant Commonwealth Department means the
government department administered by the
Commonwealth Minister;

relevant tribunal or court, inrelationto a
participating jurisdiction, means the tribunal
or court declared by alaw of that jurisdiction
to be the relevant tribunal or court for the
purposes of this Law or aprovision of this
Law;
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residence means the habitable areas of a dwelling;

school children includes children attending school
in the year before grade 1;

school means—
(a8 agovernment school; or

(b) anon-government school that is
registered or accredited under an
education law of a participating
jurisdiction;

serious detrimental action—see section 296;
service approval means a service approval—

(a) granted under Part 3 of this Law or this
Law as applying in another
participating jurisdiction; and

(b) asamended under this Law or this Law
as applying in another participating
jurisdiction—

but does not include a service approval that
has been cancelled;

staff member, in relation to an education and care
service, means any individual (other than the
nominated supervisor or avolunteer)
employed, appointed or engaged to work in
or as part of an education and care service,
whether as family day care co-ordinator,
educator or otherwise;

supervisor certificate means a supervisor
certificate—

(@) issued under Part 4 of this Law or this
Law as applying in another
participating jurisdiction; and
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(b) asamended under this Law or this Law
as applying in another participating
jurisdiction—

but does not include a supervisor certificate
that has been cancelled;

transferring approved provider has the meaning
set out in section 58;

working with children card means a card issued
to aperson under aworking with children
law of a participating jurisdiction that
permits that person to work with children;

working with children check means a notice,
certificate or other document granted to, or
with respect to, a person under aworking
with children law to the effect that—

(a) the person has been assessed as suitable
to work with children; or

(b) there has been no information that if the
person worked with children the person
would pose arisk to the children; or

(c) the personis not prohibited from
attempting to obtain, undertake or
remain in child-related employment;

working with children law, in relation to a
participating jurisdiction, means a law
declared by alaw of that jurisdiction to be a
working with children law for the purposes
of this Law;

working with vulnerable people law, in relation to
a participating jurisdiction, means alaw
declared by alaw of that jurisdiction to be a
working with vulnerable people law for the
purposes of this Law.
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2

©)

(4)

©)

In this Law, areference (either generaly or
specifically) to alaw or aprovision of alaw
(including this Law) includes areference to the
statutory instruments made or in force under the
law or provision.

In this Law areference to education and care
includes a reference to education or care.

In this Law, an education and care service as

defined in subsection (1) is an education and care
service even if the service also provides education
and care to children of or over the age of 13 years.

In this Law, achildren's service as defined in
subsection (1) is achildren's service even if the
service aso provides education and care to
children of or over the age of 13 years.

6 Interpretation generally

D
)

Schedule 1 appliesin relation to this Law.

The National Partnership Agreement is declared
to be arelevant document for the purposes of
paragraph (h) of the definition of extrinsic
materia in clause 8(1) of Schedule 1.

7 Single national entity

D

)

It isthe intention of the Parliament of this
jurisdiction that this Law as applied by an Act of
thisjurisdiction, together with this Law as applied
by Acts of other participating jurisdictions, has the
effect that an entity established by this Law is one
single national entity, with functions conferred by
this Law as so applied.

An entity established by this Law has power to do
actsinor inrelation to thisjurisdiction in the
exercise of afunction expressed to be conferred
on it by this Law as applied by Acts of each
participating jurisdiction.
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(3) Anentity established by this Law may exerciseits
functionsin relation to—

(a) one participating jurisdiction; or

(b) 2 or moreor al participating jurisdictions
collectively.

(4) Inthissection, areference to this Law as applied
by an Act of ajurisdiction includes areference to
alaw that substantially corresponds to this Law
enacted in ajurisdiction.

8 Extraterritorial operation of Law

It isthe intention of the Parliament of this
jurisdiction that the operation of this Law isto, as
far as possible, include operation in relation to the
following—

(a) things situated in or outside the territorial
limits of thisjurisdiction;

(b) acts, transactions and matters done, entered
into or occurring in or outside the territorial
limits of thisjurisdiction;

(c) things, acts, transactions and matters
(wherever situated, done, entered into or
occurring) that would, apart from this Law,
be governed or otherwise affected by the law
of another jurisdiction.

9 Law bindsthe State
(1) ThisLaw bindsthe State.
(2) Inthissection—

State means the Crown in right of thisjurisdiction,
and includes—

(a) the Government of thisjurisdiction; and

(b) aMinister of the Crown in right of this
jurisdiction; and
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(c) astatutory corporation, or other entity,
representing the Crown in right of this
jurisdiction.
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PART 2—PROVIDER APPROVAL

Division 1—Application for provider approval

10 Application for provider approval

(1) A person, other than a prescribed ineligible
person, may apply to the Regulatory Authority for
aprovider approval.

(2) An application may be made by more than one
person.

(3) If an application is made by more than one
person—

(@) the prescribed information must be provided
in respect of each person; and

(b) the requirements of this Division must be
complied with by and in respect of each
person.

11 Form of application
An application under section 10 must—
(@) be made to the Regulatory Authority of the
participating jurisdiction—
(i) inwhich the applicant, or any of the
applicants, is ordinarily resident; or

(i) if the applicant or applicants are not
individuals, in which the principal
office of the applicant or any of the
applicantsis located; and

(b) beinwriting; and
(¢) include the prescribed information; and
(d) include payment of the prescribed fee.
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12 Applicant must befit and proper person

(1) Anapplicant who isan individual must satisfy the
Regulatory Authority that the applicant isafit and
proper person to be involved in the provision of an
education and care service.

(2) If the applicant is not an individual, the applicant
must satisfy the Regulatory Authority that—

() each person who will be a person with
management or control of an education and
care service to be operated by the applicant
isafit and proper person to be involved in
the provision of an education and care
service; and

(b) the applicant isafit and proper person to be
involved in the provision of an education and
care service.

(3) The head of a government department
administering an education law of a participating
jurisdiction is taken to be afit and proper person
for the purposes of this Part.

13 Mattersto betaken into account in assessing
whether fit and proper person

(1) In determining whether a person isafit and proper
person under this Division, the Regulatory
Authority must have regard to—

(@) the person's history of compliance with—
(i) thisLaw asapplying in any
participating jurisdiction; and
(if) aformer education and care services
law of a participating jurisdiction; and

(iii) achildren's serviceslaw of a
participating jurisdiction; and
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(iv) an education law of a participating
jurisdiction; and

Note

If a person has been served with an infringement

notice for an offence under this Law, and the person

has paid the penalty, the Regulatory Authority cannot

consider that conduct when determining whether the
person isfit and proper. See section 291(5).

(b) any decision under aformer education and
care services law, a children's services law or
an education law of a participating
jurisdiction to refuse, refuse to renew,
suspend or cancel alicence, approval,
registration or certification or other
authorisation granted to the person under that
law; and

(©) either—

(i) any prescribed matters relating to the
criminal history of the person to the
extent that history may affect the
person's suitability for the role of
provider of an education and care
service; or

(ii) any check of the person under a
working with vulnerable people law of
a participating jurisdiction; and

(d) whether the person is bankrupt, or has
applied to take the benefit of any law for the
relief of bankrupt or insolvent debtors or, in
the case of abody corporate, is insolvent
under administration or an externally-
administered body corporate.
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(2) Without limiting subsection (1), the Regulatory
Authority may have regard to—

(&) whether the person has a medical condition
that may cause the person to be incapable of
being responsible for providing an education
and care service in accordance with this
Law; and

(b) whether the financial circumstances of the
person may significantly limit the person's
capacity to meet the person's obligationsin
providing an education and care servicein
accordance with this Law.

(3) Nothing in subsection (1) or (2) limitsthe
circumstances in which a person may be
considered not to be afit and proper person to be
involved in the provision of an education and care
service.

14 Regulatory Authority may seek further information

(1) For the purpose of carrying out an assessment as
to whether a person isafit and proper person, the
Regulatory Authority may—

() ask the person to provide further
information; and

(b) undertakeinquiriesin relation to the person.

(2) If the Regulatory Authority asks the applicant for
further information under this section, the period
from the making of the request and the provision
of the further information is not included in the
period referred to in section 15 for the Regulatory
Authority to make a decision on the application.

15 Grant or refusal of provider approval

(2) On an application under section 10, the
Regulatory Authority may—

(@) grant the provider approval; or
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(b) refuseto grant the provider approval.
Note

A provider approval is granted subject to conditionsin
accordance with section 19.

(2) The Regulatory Authority must not grant a
provider approval unless the Authority is satisfied
as to the mattersin section 12.

(3) Subject to subsection (4), the Regulatory
Authority must make a decision on the application
within 60 days after the Regulatory Authority
receives the application.

Note

If further information is requested under section 14(3), the
period between the making of the request and the provision
of the information is not included in the 60 day period.

(4) The period referred to in subsection (3) may be
extended by up to 30 days with the agreement of
the applicant.

(5) The Regulatory Authority is taken to have refused
to grant a provider approval if the Regulatory
Authority has not made a decision under
subsection (1)—

(a) within the relevant period required under
subsection (3); or
(b) within the period extended under
subsection (4)—
as the case requires.
16 Notice of decision on application

The Regulatory Authority must give written
notice to the applicant of a decision under

section 15 and the reasons for that decision within
7 days after the decision is made.
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17 Duration of provider approval

A provider approval granted under section 15
continues in force until it is cancelled or
surrendered under this Law, or this Law as
applying in a participating jurisdiction.

18 Effect of provider approval

A provider approval authorises the approved
provider to operate an approved education and
care service and an associated children's service if
the approved provider is the holder of the service
approval for those services.

19 Conditionson provider approval

(1) A provider approva may be granted subject to
any conditions that are prescribed in the national
regulations or that are determined by the
Regulatory Authority.

(2) Without limiting subsection (1), aprovider
approval is subject to the condition that the
approved provider must comply with this Law.

(3) A condition of aprovider approval appliesto the
provider as the operator of any education and care
service or associated children's service, unless the
condition expressly provides otherwise.

(4) An approved provider must comply with the
conditions of the provider approval.

Penalty: $10 000, in the case of an individual.
$50 000, in any other case.
20 Copy of provider approval

If the Regulatory Authority grants a provider
approva under this Part, the Regulatory Authority
must provide a copy of the provider approval to
the approved provider stating—

(&) the name of the approved provider; and
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(b) if the approved provider is not an individual,
the address of the principal office of the
provider; and

(c) any conditions to which the approval is
subject; and

(d) the date that the provider approval was
granted; and

(e) the provider approva number; and
(f) any other prescribed matters.

Division 2—Reassessment

21 Reassessment of fitnessand propriety

(1) The Regulatory Authority may at any time
assess—

(@) whether an approved provider continues to
be afit and proper person to be involved in
the provision of an education and care
service; or

(b) whether a person with management or
control of an education and care service
operated by an approved provider continues
to be afit and proper person to be involved
in the provision of an education and care
service; or

(c) whether a person who becomes a person with
management or control of an education and
care service operated by the approved
provider after the grant of the provider
approval isafit and proper person to be
involved in the provision of an education and
care service.

(2) Sections 13 and 14 apply to the reassessment.
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Division 3—Amendment of provider approvals

22 Amendment of provider approval on application

(1) Anapproved provider may apply to the
Regulatory Authority for an amendment of the
provider approval.

(2) The application must—
(& beinwriting; and
(b) include the prescribed information; and
(¢) include payment of the prescribed fee.

(3) The Regulatory Authority must decide the
application by—

(@) amending the provider approval in the way
applied for; or

(b) with the applicant's written agreement,
amending the provider approval in another
way; or

(c) refusing to amend the provider approval.

(4) The Regulatory Authority must make a decision
on the application within 30 days after the
Regulatory Authority receives the application.

(5) Without limiting subsection (3), an amendment
may vary a condition of the provider approval or
impose a new condition on the provider approval.

23 Amendment of provider approval by Regulatory
Authority

(1) The Regulatory Authority may amend a provider
approval at any time without an application from
the approved provider.

(2) Without limiting subsection (1), an amendment
may vary a condition of the provider approval or
impose a new condition on the provider approval.
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(3) The Regulatory Authority must give written
notice to the approved provider of the amendment.

(4) Anamendment under this section has effect—

(8) 14 days after the Regulatory Authority
gives notice of the amendment under
subsection (2); or

(b) if another period is specified by the
Regulatory Authority, at the end of that
period.

24 Copy of amended provider approval to be provided

If the Regulatory Authority amends a provider
approva under this Division, the Regulatory
Authority must—

() provide an amended copy of the provider
approval to the approved provider; and

(b) make any necessary amendments to any
service approval held by the provider and
provide an amended copy of the service
approval to the approved provider.

Divison 4—Suspension or cancellation of provider approval

25 Groundsfor suspension of provider approval

The Regulatory Authority may suspend a provider
approval if—

(a) the approved provider has been charged with
an indictable offence, or with an offence that
if committed in this jurisdiction would be an
indictable offence, or any other circumstance
indicates that the approved provider may not
be afit and proper person to be involved in
the provision of an education and care
service; or

(b) the approved provider has failed to comply
with a condition of the provider approval; or
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(c) the approved provider has failed to comply
with this Law as applying in any
participating jurisdiction; or

(d) action isbeing taken under Part 7 (other than
a compliance direction) in respect of more

than one education and care service operated
by the approved provider; or

(e) the approved provider has not operated any
education and care service for aperiod of
more than 12 months (including any period
of suspension); or

(f) the approved provider purported to transfer
or receive atransfer of an approved
education and care service without the
consent of the Regulatory Authority; or

(g) the approved provider has not paid any
outstanding prescribed fees.

26 Show cause notice before suspension

(1) Thissection appliesif the Regulatory Authority is
considering the suspension of a provider approval
under section 25.

(2) The Regulatory Authority must first give the
approved provider a notice (show cause notice)
stating—

(a) that the Regulatory Authority intendsto
suspend the provider approval; and

(b) the proposed period of suspension; and
(c) thereasons for the proposed suspension; and

(d) that the approved provider may, within
30 days after the notice is given, give the
Regulatory Authority a written response to
the proposed suspension.
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27 Decision to suspend after show cause process

After considering any written response from the
approved provider received within the time
allowed by section 26(2)(d), the Regulatory
Authority may—

() suspend the provider approval for aperiod
not more than the prescribed period; or

(b) decide not to suspend the provider approval.
28 Suspension without show cause notice

(1) The Regulatory Authority may suspend the
provider approval on aground referred toin
section 25 without giving the approved provider a
show cause notice under section 26 if the
Regulatory Authority is satisfied that thereis an
immediate risk to the safety, health or wellbeing
of achild or children being educated and cared for
by an education and care service operated by the
provider.

(2) The suspension may not be for a period of more
than 6 months.

29 Notice and taking effect of suspension

(1) The Regulatory Authority must give the approved
provider written notice of the decision to suspend
the provider approval.

(2) The notice of adecision to suspend must set out
the period of suspension and the date on which it
takes effect.

(3) The decision under section 27 to suspend takes
effect at the end of 14 days after the date of the
decision, or, if another period is specified by the
Regulatory Authority, at the end of that period.

(4) The decision under section 28 to suspend takes
effect on the giving of the notice.
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30 Effect of suspension

(1) Subject to thissection, if aprovider approval is
suspended under section 27 or 28 of thisLaw as
applying in any participating jurisdiction, al
service approvals held by the provider are aso
suspended for the same period.

(2) A suspension under subsection (1) applies to both
education and care services and any associated
children's services.

(3) A person whose provider approval is suspended is
taken not to be an approved provider for the
period of the suspension.

(4) A service approval is not suspended under
subsection (1) during any period that apersonis
approved under section 41 to manage or control
the education and care service.

(5) The Regulatory Authority may consent under
Part 3 to the transfer of a service approval that is
suspended under section 27 or 28.

(6) The suspension of the service approval ceaseson
the transfer taking effect, unless the conditions
imposed by the Regulatory Authority on the
consent to the transfer specify alater date.

31 Groundsfor cancellation of provider approval

The Regulatory Authority may cancel aprovider
approval if—

(&) the Regulatory Authority is satisfied that the
approved provider or a person with
management or control of an education and
care service operated by the approved
provider is not afit and proper person to be
involved in the provision of an education and
care service; or
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(b) the Regulatory Authority is satisfied that the
continued provision of education and care
services by the approved provider would
constitute an unacceptabl e risk to the safety,
health or wellbeing of any child or class of
children being educated and cared for by an
education and care service operated by the
approved provider; or

(c) the approved provider has been found guilty
of an indictable offence or an offence that if
committed in this jurisdiction would be an
indictable offence; or

(d) the approved provider has been found guilty
of an offence under this Law as applying in
any participating jurisdiction; or

(e) the approved provider has breached a
condition of the provider approval; or

(f) the approved provider has not operated any
education and care service for aperiod of
more than 12 months (including any period
of suspension).

32 Show cause notice before cancellation
(1) Thissection appliesif the Regulatory Authority is

considering the cancellation of a provider
approval under section 31.

(2) The Regulatory Authority must first give the
approved provider a notice (show cause notice)
stating—

(a) that the Regulatory Authority intendsto
cancel the provider approval; and

(b) thereasonsfor the proposed cancellation;
and
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(c) that the approved provider may, within
30 days after the notice is given, give the
Regulatory Authority a written response to
the proposed cancellation.

33 Decision in relation to cancellation

(1) After considering any written response from the
approved provider received within the time
allowed under section 32(2)(c), the Regulatory
Authority—

(8 may—
(i) cancel the provider approval; or

(i1) suspend the provider approval for a
period not more than the prescribed
period;

(iii) decide not to cancel the provider
approval; and

(b) must give the approved provider written
notice of the decision.

(2) The decision to cancel the provider approval takes
effect at the end of 14 days after the date of the
decision or, if another period is specified by the
Regulatory Authority, at the end of that period.

(3) The notice of adecision to cancel the provider
approval must set out the date on which it takes
effect.

(4) ThisLaw appliesto asuspension of a provider
approval under this section asif it were a
suspension under section 27.

34 Effect of cancdlation

(1) Subject to thissection, if aprovider approval is
cancelled under section 33 of this Law as applying
in any participating jurisdiction, all service
approvals held by the person who was the
approved provider are also cancelled.

42



Education and Care Services National Law Act 2010
No. 69 of 2010

Part 2—Provider Approval

(2) A cancdllation under subsection (1) appliesto
both education and care services and any
associated children's services.

(3) A service approval isnot cancelled under
subsection (1) if before that cancellation a person
is approved under section 41 to manage or control
the education and care service.

(4) A service approval iscancelled if aperson
referred to in subsection (3) ceases to manage or
control the service.

(5) A provider whose provider approval isto be
cancelled under section 33 may apply to the
Regulatory Authority under Part 3 for consent to
transfer a service approval held by the provider.

(6) The application for consent to transfer must be
made within 14 days after the date of the decision
to cancel the provider approval is made.

(7) If an application for consent to transfer is made,
the service approval is suspended until the
Regulatory Authority determines the application.

(8) The suspension of the service approval ceases on
the transfer taking effect, unless the conditions of
the transfer specify alater date.

(9) If the Regulatory Authority refuses to consent to
the transfer, the service approval is cancelled on
the making of the decision to refuse consent.

35 Approved provider to provideinformation to
Regulatory Authority

(1) Thissection appliesif ashow cause notice
has been given to an approved provider under
section 26 or 32.
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(2) The approved provider, at the request of the
Regulatory Authority, must, within 7 days of the
request, provide the Regulatory Authority with the
contact details of the parents of al children
enrolled at each education and care service
operated by the approved provider.

(3) The Regulatory Authority may use the
information provided under subsection (2) solely
to notify the parents of children enrolled at an
education and care service about the suspension or
cancellation.

36 Noticeto parents of suspension or cancellation

(1) Thissection appliesif aprovider approval has
been suspended or cancelled under section 27, 28,
33 or 34.

(2) The Regulatory Authority may require the person
who is or was the approved provider to give
written notice of the suspension or cancellation
and its effect to the parents of children enrolled at
all or any of the education and care services
operated by that person.

(3) A person must comply with arequirement made
of that person under subsection (2).

Penalty: $3000 in the case of anindividual.
$15 000 in any other case.
37 Voluntary suspension of provider approval

(1) Anapproved provider may apply to the
Regulatory Authority for a suspension of the
provider approval for a period of not more than
12 months.
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(2) The application must—
(a) beinwriting; and
(b) include the prescribed information; and
(c) include payment of the prescribed fee.

(3) The approved provider mugt, at least 14 days
before making an application under this section,
notify the parents of children enrolled at the
education and care services operated by the
approved provider of the intention to make the
application.

(4) The Regulatory Authority must within 30 days
after the application is made decide whether or not
to grant the application.

(5 The Regulatory Authority must give written
notice of its decision (including the period of
suspension) to the approved provider.

(6) If the Regulatory Authority decides to grant the
application, the suspension takes effect on adate
agreed between the Regulatory Authority and the
approved provider.

(7) A suspension under this section remainsin force
for the period of time specified in the notice.

(8) The approved provider may apply to the
Regulatory Authority to revoke the suspension
before the end of the suspension period.

(9) If the Regulatory Authority grants the application
to revoke the suspension, the suspension ceases on
the date determined by agreement with the
approved provider.

(10) If aprovider approval is suspended under this
section, each service approval held by the
provider is also suspended for the same period
unless—
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(a) apersonisapproved under section 41 to
manage or control the education and care
service to which the approval relates; or

(b) the service approval istransferred under
Division 3 of Part 3.

38 Surrender of provider approval by approved
provider

(1)

2

3

(4)
()

An approved provider may surrender the provider
approval by written notice to the Regulatory
Authority.

The notice must specify adate on which the
surrender isintended to take effect which must
be—

(a) after the noticeisgiven; and

(b) after the end of the period of notice required
under subsection (3).

The approved provider must notify the parents of
children enrolled at the education and care
services operated by the approved provider of the
intention to surrender the provider approval, at
least 14 days before the surrender isintended to
take effect.

If aprovider approval is surrendered, the approval
is cancelled on the date specified in the notice.

If aprovider approval is surrendered, any service
approva held by the provider is aso taken to be
surrendered.

Note

If aservice approval is surrendered, it is cancelled—see
section 86. A cancelled service approval cannot be
transferred—see definition of service approval and also
Division 3 of Part 3.
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Division 5—Approval of executor, representative or
guardian as approved provider

39 Death of approved provider
(1) Thissection appliesif an approved provider dies.

(2) The nominated supervisor or any other person
having day to day control of an education and care
service of the approved provider must notify the
Regulatory Authority of the approved provider's
death within 7 days after that death.

(3) The executor of the estate of the approved
provider may continue to operate any approved
education and care service of the approved
provider for the relevant period provided the
nominated supervisor or any certified supervisor
continues to manage the day to day operation of
the service.

(4) The executor of the estate of the approved
provider may transfer, surrender or apply for
suspension of a service approval of the approved
provider under this Law during the relevant period
asif the executor were the approved provider.

(5) The executor of the estate of the approved
provider may apply to the Regulatory Authority
for aprovider approval.

(6) The application must be made within 30 days of
the death of the approved provider and must—

(& beinwriting; and
(b) include the prescribed information; and
(¢) include payment of the prescribed fee.
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(7) Inthissection relevant period means—

(@) the period of 30 days after the death of the
approved provider; or

(b) if the approved provider makes an
application under subsection (5) within that
period, until the application isfinally
determined under this Law.

40 Incapacity of approved provider

(1) Thissection appliesif an approved provider has
become incapacitated.

(2) Thelega personal representative or guardian of
an approved provider may apply to the Regulatory
Authority for a provider approval.

(3) The application must—
(& beinwriting; and
(b) include the prescribed information; and
(¢) include payment of the prescribed fee.
41 Decision on application

(1) The Regulatory Authority must not grant a
provider approva to aperson who has made an
application under section 39 or 40 unless the
Regulatory Authority is satisfied that the personis
afit and proper person to beinvolved in the
provision of an education and care service.

(2) Sections 12, 13 and 14 apply to the assessment of
a person under subsection (1).

(3) Subject to this section, the Regulatory Authority
may—

(&) grant the provider approval; or

(b) grant the provider approval subject to
conditions; or

(c) refuseto grant the provider approval.
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(4) An approval under this section—

(@) may be granted for a period of not more than
6 months; and

(b) may be extended for afurther period of not
more than 6 months—

at the discretion of the Regulatory Authority.

(5) The provider approval is granted only in relation
to the operation of the approved education and
care services of the approved provider for whom
the applicant is the executor, legal personal
representative or guardian, as the case requires.

Divison 6—Exer cise of power s by another Regulatory
Authority

42 Exerciseof powersby another Regulatory Authority

(1) Thissection appliesif the Regulatory Authority
has granted a provider approval under this Part.

(2) A Regulatory Authority of another participating
jurisdiction may exercise al of the powers and
perform al of the functions of the Regulatory
Authority under this Part (except Division 5) in
respect of the provider approval if the approved
provider operates an approved education and care
servicein that participating jurisdiction.

(3) A Regulatory Authority (including the Regulatory
Authority of thisjurisdiction) may only exercise a
power to amend, suspend or cancel a provider
approval after consulting with the Regulatory
Authority of each participating jurisdiction in
which the approved provider operates an approved
education and care service.

(4) A failure by a Regulatory Authority to comply
with subsection (3) does not affect the validity of
the exercise of the power.
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(5) A cancellation or suspension of a provider
approva in another participating jurisdiction has
effect in thisjurisdiction.

50



Education and Care Services National Law Act 2010
No. 69 of 2010

Part 3—Service Approval

PART 3—SERVICE APPROVAL

Division 1—Application for service approval

43 Application for service approval

(1) Anapproved provider may apply to the
Regulatory Authority for a service approval for an
education and care service.

(2) An approved provider may only apply for a
service approval for an education and care service
if the approved provider is or will be the operator
of the education and care service and is or will be
responsible for the management of the staff
members and nominated supervisor of that
service.

(3) A person who has applied for a provider approval
may apply to the Regulatory Authority for a
service approval, however the Regulatory
Authority must not grant the service approval
unless the provider approval is granted.

44 Form of application
(1) Anapplication for a service approva must—

(&) be made to the Regulatory Authority of the
participating jurisdiction in which the service
isto be located; and

(b) beinwriting; and

(¢) include the prescribed information; and

(d) nominate a certified supervisor to be the
nominated supervisor for the service and

include that person's written consent to the
nomination; and

(e) include payment of the prescribed fee.
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(2) An application for service approva may include
an associated children's service.

(3) The approved provider can be the nominated
supervisor if he or she—

(a) isacertified supervisor; or
(b) has applied for a supervisor certificate—

however the Regulatory Authority must not grant
the service approva unless the supervisor
certificate has been granted.

45 Regulatory Authority may seek further information

(1) The Regulatory Authority may ask an applicant
for aservice approval to provide any further
information that is reasonably required for the
purpose of assessing the application.

(2) If the Regulatory Authority asks the applicant for
further information under this section, the period
from the making of the request until the provision
of the further information is not included in the
period referred to in section 48 for the Regulatory
Authority to make a decision on the application.

46 Investigation of application for service approval

(1) For the purposes of determining an application for
aservice approval, the Regulatory Authority
may—

() undertake inquiries and investigations,
including inquiries relating to the previous
licensing, accreditation or registration of the
education and care service under aformer
education and care services law, achildren's
services law or an education law of any
participating jurisdiction; and

(b) inspect the education and care service
premises; and
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(c) inspect the policies and procedures of the
service.

(2) For the purposes of an inspection under subsection
(2)(b) or (c), the Regulatory Authority may enter
the education and care service premises at any
reasonable time.

47 Determination of application

(1) Subject to subsection (3), in determining an
application under section 43, the Regulatory
Authority must have regard to—

(a) the National Quality Framework; and

(b) except in the case of afamily day care
residence, the suitability of the education and
care service premises and the site and
location of those premises for the operation
of an education and care service; and

(c) the adequacy of the policies and procedures
of the service; and

(d) whether the applicant has a provider
approval; and

(e) whether the nominated supervisor for the
serviceis acertified supervisor and whether
that person has consented in writing to the
nomination; and

(f) any other matter the Regulatory Authority
thinks fit; and

(9) any other prescribed matter.

(2) In addition, the Regulatory Authority may have
regard to—

(@) whether the applicant is capable of operating
the education and care service having regard
to itsfinancial capacity and management
capability and any other matter the
Regulatory Authority considers relevant;
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(b) the applicant's history of compliance with
this Law or this Law as applying in any
participating jurisdiction, including in
relation to any other education and care
serviceit operates.

(3) Subject to subsection (4), in assessing an
associated children's service for the purposes of
determining whether to grant a service approval,
the Regulatory Authority must have regard to the
criteriaunder the children's services law of this
jurisdiction for the grant of a children's services
licence.

(4) The criteriareferred to in subsection (3) do not
include criteriarelating to whether the applicant is
afit and proper person.

48 Grant or refusal of service approval

(1) On an application under section 43, the
Regulatory Authority may—

(&) grant the service approval; or
(b) refuseto grant the service approval.
Note

A service approval is granted subject to conditionsin
accordance with section 51.

(2) Subject to subsection (3), the Regulatory
Authority must make a decision on the application
within 90 days after the Regulatory Authority
received the application.

Note

If further information is requested under section 45(2), the
period between the making of the request and the provision
of the information is not included in the 90 day period.

(3) The period referred to in subsection (2) may be
extended with the agreement of the applicant.
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(4) The Regulatory Authority may grant a service
approval solely for an education and care service
if—

(a) the application includes an application for an
associated children's service; and

(b) that associated children's service does not
comply with the criteriareferred to in
section 47(2).

(5) The Regulatory Authority is taken to have refused
to grant a service approval if the Regulatory
Authority has not made a decision under
subsection (1)—

(&) within the relevant time required under
subsection (2); or

(b) within the period extended under
subsection (3)—

as the case requires.

(6) A service approval cannot be granted solely for an
associated children's service.

49 Groundsfor refusal

(1) The Regulatory Authority must refuse to grant a
service approval if—

(a) the Regulatory Authority is satisfied that the
service, if permitted to operate, would
constitute an unacceptable risk to the safety,
health or wellbeing of children who would
be educated or cared for by the education
and care service; or

(b) the applicant does not have a provider
approval.

(2) The Regulatory Authority may refuse to grant a
service approval on any other grounds prescribed
in the national regulations.
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50 Notice of decision on application

The Regulatory Authority must give written
notice to the applicant of a decision under

section 48 and the reasons for the decision within
7 days after the decision is made.

51 Conditionson service approval

(1) A serviceapproval isgranted subject to the

)

3

(4)

condition that the education and care serviceis
operated in away that—

() ensuresthe safety, health and wellbeing of
the children being educated and cared for by
the service; and

(b) meets the educational and developmental
needs of the children being educated and
cared for by the service.

A service approval for afamily day care serviceis
granted subject to the additional condition that the
approved provider must ensure that—

(a) sufficient persons are appointed as family
day care co-ordinators to monitor and
support the family day care educators
engaged by or registered with the service;
and

(b) each family day care educator is adequately
monitored and supported by a family day
care co-ordinator.

A service approval is granted subject to a
condition that the service must commence
ongoing operation of the service within 6 months
after the approval is granted unless the Regul atory
Authority agrees to an extension of time.

A service approval is granted subject to a
condition that the approved provider must hold the
prescribed insurance in respect of the education
and care service.
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(5) A service approval is granted subject to any other
conditions prescribed in the national regulations
or imposed by—

(a) thisLaw; or
(b) the Regulatory Authority.

(6) A condition of a service approval does not apply
to an associated children's service unless the
condition is expressed to apply to that associated
children's service.

(7) A condition of aservice approva may be
expressed to apply solely to an associated
children's service only if the Regulatory Authority
has first consulted with the children's services
regulator.

(8) An approved provider must comply with the
conditions of a service approval held by the
approved provider.

Penalty: $10 000, in the case of an individual.
$50 000, in any other case.
52 Copy of service approval to be provided

If the Regulatory Authority grants a service
approva under this Part, the Regulatory Authority
must provide a copy of the service approval to the
approved provider stating—

(&) the name of the education and care service;
and

(b) thelocation of the education and care service
or, if the education and care serviceisa
family day care service, the location of the
principa office and any approved family day
care venue for the service; and

(c) any conditions to which the service approval
is subject; and
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(d) the date the service approval was granted;
and

(e) the service approval number; and
(f) the name of the approved provider; and

(g) for aservice other than afamily day care
service, the maximum number of children
who can be educated and cared for by the
service at any onetime; and

(h) the details of any service waiver under
Division 5 or temporary waiver under
Division 6 applying to the service; and

(i) any other prescribed matters.
53 Annual fee

An approved provider must, in accordance with
the national regulations, pay the prescribed annual
feein respect of each service approval held by the
approved provider.

Divison 2—Amendment of service approval

54 Amendment of service approval on application

(1) Anapproved provider may apply to the
Regulatory Authority for an amendment of a
service approval.

(2) An application must—
(&) beinwriting; and
(b) include the prescribed information; and
(c) include payment of the prescribed fee.

(3) The Regulatory Authority may ask the approved
provider to provide any further information that is
reasonably required for the purpose of assessing
the application.
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(4) If the Regulatory Authority asks the applicant for
further information under this section, the period
from the making of the request and the provision
of the further information is not included in the
period referred to in subsection (5).

(5 The Regulatory Authority must make a decision
on the application within 60 days after the
Regulatory Authority receives the application.

(6) The Regulatory Authority must decide the
application by—

(&) amending the service approval in the way
applied for; or

(b) with the applicant's written agreement,
amending the service approval in another
way; or

(c) refusing to amend the service approval.

(7) Without limiting subsection (6), an amendment
may vary a condition of the service approval or
impose a hew condition on the service approval.

(8) An amendment cannot change alocation of an
education and care service.

(9) The Regulatory Authority must give written
notice of its decision to the approved provider.

55 Amendment of service approval by Regulatory
Authority

(1) The Regulatory Authority may amend a service
approval at any time without an application from
the approved provider.

(2) Without limiting subsection (1), an amendment
may vary a condition of the service approval or
impose a hew condition on the service approval.

(3) The Regulatory Authority must give written
notice of the amendment to the approved provider.
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(4) Anamendment under this section has effect—

(a) 14 days after the Regulatory Authority gives
notice of the amendment under
subsection (3); or

(b) if another period is specified by the
Regulatory Authority, at the end of that
period.

(5 The Regulatory Authority must amend a service
approval to the extent that it relatesto an
associated children's service in accordance with
any direction by the children's services regulator if
that direction is given in accordance with the
children's services law of thisjurisdiction.

56 Notice of change to nominated supervisor

(1) The approved provider of an education and care
service must give written notice to the Regulatory
Authority in accordance with this section if the
approved provider wishes to change the person
nominated as the nominated supervisor of the
education and care service.

(2) The notice must—

(@) nominate a certified supervisor to be the
nominated supervisor for the service and
include that person's written consent to the
nomination; and

(b) include the prescribed information; and
(c) begiven—

(i) atleast 7 days before the new certified
supervisor isto commence work as the
nominated supervisor; or

(ii) if that period of noticeis not possiblein
the circumstances, as soon as
practicable and not more than 14 days
after the certified supervisor
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commences work as the nominated
supervisor.

57 Copy of amended service approval to be provided

If the Regulatory Authority amends a service
approval under this Division, the Authority must
provide an amended copy of the service approval
to the approved provider.

Division 3—Transfer of service approval

58 Service approval may betransferred

(1) Subject to this Division, an approved provider
who holds a service approval (transferring
approved provider) may transfer the service
approval to another approved provider (receiving
approved provider).

(2) If aservice approval istransferred to areceiving
approved provider the transfer includes the
transfer of the service approval for any associated
children's service.

(3) A person who holds a provider approva may
transfer a service approva held by the provider
even if the provider approval or service approval
IS suspended.

59 Regulatory Authority to be notified of transfer

(1) Thetransferring approved provider and the
receiving approved provider must jointly notify
the Regulatory Authority of the transfer—

(@) at least 42 days before the transfer is
intended to take effect; or

(b) if the Regulatory Authority considers that the
circumstances are exceptional, alesser
period agreed to by the Regul atory
Authority.

61



Education and Care Services National Law Act 2010
No. 69 of 2010

Part 3—Service Approval

(2) The notice must—
(a) beinwriting; and
(b) include the prescribed information; and
(c) include payment of the prescribed fee.

60 Consent of Regulatory Authority required for
transfer

A service approval cannot be transferred without
the consent of the Regulatory Authority.

61 Consent taken to be given unless Regulatory
Authority intervenes

The Regulatory Authority is taken to have
consented to the transfer of a service approval if—

(@) the parties have given a notification under
section 59; and

(b) 28 days before the transfer isintended to
take effect, the Regulatory Authority has not
notified the parties that it intends to intervene
under section 62.

62 Transfer may be subject to intervention by
Regulatory Authority

(1) The Regulatory Authority may intervenein a
transfer of a service approval if the Regulatory
Authority is concerned as to any of the following
matters—

(&) whether the receiving approved provider is
capable of operating the education and care
service having regard to its financia capacity
and management capability and any other
matter the Regulatory Authority considers
relevant;
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(b) thereceiving approved provider's history of
compliance with this Law as applyingin a
participating jurisdiction, including in
relation to any other education and care
serviceit operates,

(c) any other matter relevant to the transfer of
the service approval.

(2) The Regulatory Authority must notify the
transferring approved provider and the receiving
approved provider of the decision to intervene.

(3) The notice must be given at least 28 days before
the date on which the transfer is intended to take
effect.

(4) A notification under subsection (2) must—
(& beinwriting; and
(b) include the prescribed information.
63 Effect of intervention

If the Regulatory Authority intervenes under
section 62, the transfer must not proceed unless
and until the Regulatory Authority gives written
consent to the transfer.

64 Regulatory Authority may request further
information

If the Regulatory Authority has intervened under
section 62, the Regulatory Authority may—

() request further information from the
transferring approved provider or receiving
approved provider for the purposes of
deciding whether to consent to the transfer;
and

(b) undertake inquiriesin relation to the
receiving approved provider for that purpose.
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65 Decision after intervention

(1)

)

3)

If the Regulatory Authority has intervened under
section 62, it may decide—

(a) to consent to the proposed transfer; or
(b) to refuse to consent to the proposed transfer.

If the Regulatory Authority consents to the
proposed transfer the Regulatory Authority may
impose conditions on the consent, including
specifying the date on which the proposed transfer
isto take effect.

The service approval must be transferred in
accordance with the conditions imposed on the
consent.

66 Regulatory Authority to notify outcome 7 days
before transfer

(1)

If the Regulatory Authority has intervened in the
transfer of a service approval, the Authority must,
at least 7 days before the date on which the
transfer isintended to take effect, give anotice to
each party specifying that the Authority—

(a) consentsto thetransfer; or
(b) refusesto consent to the transfer; or

(c) has suspended further consideration of the
transfer until further information is received
and that the transfer may not proceed until a
further notice is given under this section
consenting to the transfer; or

(d) has not yet made a decision on the transfer
and that the Regulatory Authority will make
adecision on the transfer within 28 days and
that the transfer may not proceed until a
further notice is given under this section
consenting to the transfer.
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(2) If the Regulatory Authority consents to the
transfer, the notice—

(8 must specify—

(i) the date on which the transfer isto take
effect; and

(if) any conditions on the consent to the
transfer; and

(b) may include notice of any condition that the
Regulatory Authority has imposed on the
provider approva or aservice approva of
the receiving approved provider because of
the transfer.

(3) If the Regulatory Authority refuses to consent to
the transfer, the notice must include the reasons
for the refusal.

67 Transfer of service approval without consent isvoid
A transfer of a service approval isvoid if—

(@) it is made without the consent of the
Regulatory Authority; or

(b) it ismade in contravention of the conditions
imposed by the Regulatory Authority on the
consent to the transfer; or

(c) itismadeto aperson whoisnot the
approved provider who gave the notification
under section 59 as the receiving approved
provider.
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68 Confirmation of transfer

(1) Thetransferring approved provider and the
receiving approved provider must give written
notice to the Regulatory Authority within 2 days
after the transfer takes effect specifying the date
of the transfer.

Penalty: $4000, in the case of an individual.
$20 000, in any other case.

(2) On receipt of anotice under this section, the
Regulatory Authority must amend the service
approva and provide an amended copy of the
service approval to the receiving approved
provider.

(3) The amendment to the service approval istaken to
take effect on the date of the transfer.

(4) Anapproved provider who gives notice under this
section is not guilty of an offence for afailure of
any other person to give that notice.

69 Noticeto parents

(1) Thereceiving approved provider must give
written notice to the parents of children enrolled at
an education and care service of the transfer of the
service approval for that service to that provider.

Penalty:  $3000, in the case of an individual.
$15 000, in any other case.

(2) The notice must be given at least 2 days before the
date on which the transfer of the service approval
takes effect.
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Division 4—Suspension or cancellation of service approval

70 Groundsfor suspension of serviceapproval

A Regulatory Authority may suspend a service
approval if—

(a) the Regulatory Authority reasonably believes
that it would not be in the best interests of
children being educated and cared for by the
service for the service to continue; or

(b) acondition of the service approval has not
been complied with; or

(c) theserviceisnot being managed in
accordance with this Law; or

(d) the service has operated at arating level as
not meeting the National Quality Standard
and—

(i) aservicewaiver or temporary waiver
does not apply to the service in respect
of that non-compliance; and

(i) there has been no improvement in the
rating level; or

(e) the approved provider has contravened this
Law as applying in any participating
jurisdiction; or

(f) the approved provider hasfailed to comply
with adirection, compliance notice or
emergency order under this Law as applying
in any participating jurisdiction in relation to
the service; or

(9) the approved provider has—

(i) ceased to operate the education and
care service at the education and care
service premises for which the service
approval was granted; and
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(if) within 6 months of ceasing to operate
the service, has not transferred the
service to another approved provider;
or

(h) the approved provider has not, within
6 months after being granted a service
approval, commenced ongoing operation of
the service; or

(i) the approved provider has not paid the
prescribed annual fee for the service
approval.

71 Show cause notice before suspension

(1) Thissection appliesif the Regulatory Authority is
considering the suspension of a service approval
under section 70.

(2) The Regulatory Authority must first give the
approved provider a notice (show cause notice)
stating—

(a) that the Regulatory Authority intendsto
suspend the service approval; and
(b) the proposed period of suspension; and
(c) thereasons for the proposed suspension; and
(d) that the approved provider may, within
30 days after the notice is given, give the

Regulatory Authority a written response to
the proposed suspension.

72 Decision in relation to suspension

After considering any written response from the
approved provider received within the time
allowed by section 71(2)(d), the Regulatory
Authority may—
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(a) suspend the service approval for a period not
more than the prescribed period; or

(b) decide not to suspend the service approval.
73 Suspension of service approval without show cause

The Regulatory Authority may suspend the
service approval without giving the approved
provider a show cause notice under section 71 if
the Regulatory Authority is satisfied that thereis
an immediate risk to the safety, health or
wellbeing of achild or children being educated
and cared for by the education and care service.

74 Notice and effect of decision

(1) The Regulatory Authority must give the approved
provider written notice of the decision to suspend.

(2) Subject to section 76, the decision under
section 72 to suspend takes effect at the end of
14 days after the date of the decision, or, if
another period is specified by the Regulatory
Authority, at the end of that period.

(3) Subject to section 76, the decision under
section 73 to suspend takes effect on the giving of
the notice.

(4) The notice of adecision to suspend must set out—
(a) the period of suspension; and
(b) the date on which it takes effect.

(5) A suspension of aservice approval aso suspends
the service approval to the extent that it relates to
an associated children's service.

75 Suspension of service approval to the extent that it
relatesto associated children's service

(1) If the Regulatory Authority considersthat a
service approval should be suspended to the extent
only that it applies to an associated children's
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service, the Regulatory Authority must refer the
matter to the children's services regulator of this
jurisdiction for determination under the children's
services law.

(2) The children's services regulator must notify the
Regulatory Authority if it proposes to conduct any
investigation or inquiry into an associated
children's service under the children's services
law.

(3) If afinal determination is made under the
children's services law of thisjurisdiction that a
service approval should be suspended to the extent
that it relates to an associated children's service—

(@) the children's services regulator must advise
the Regulatory Authority of that
determination; and

(b) the service approval is suspended to the
extent that it relates to the associated
children's service in accordance with that
determination.

76 Transfer of suspended service

(1) The Regulatory Authority may consent under this
Part to the transfer of a service approval that is
suspended under section 72 or 73.

(2) The suspension of the service approval ceases on
the transfer taking effect, unless the conditions of
the Regulatory Authority's consent to the transfer
otherwise provide.

77 Groundsfor cancellation of service approval

A Regulatory Authority may cancel aservice
approval if—

(a) the Regulatory Authority reasonably believes
that the continued operation of the education
and care service would constitute an
unacceptable risk to the safety, health or
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wellbeing of any child or class of children
being educated and cared for by the
education and care service; or

(b) the service has been suspended under
section 72 or 73 and the reason for the
suspension has not been rectified at or before
the end of the period of suspension; or

(c) the service approval was obtained
improperly; or

(d) acondition of the service approval has not
been complied with.

78 Show cause notice before cancellation

(1) Thissection appliesif the Regulatory Authority is
considering the cancellation of a service approval
under section 77.

(2) The Regulatory Authority must first give the
approved provider a notice (show cause notice)
stating—

(a) that the Regulatory Authority intendsto
cancel the service approval; and

(b) thereasonsfor the proposed cancellation;
and

(c) that the approved provider may, within
30 days after the notice is given, give the
Regulatory Authority a written response to
the proposed cancellation.

79 Decision in relation to cancellation

(1) After considering any written response from the
approved provider received within the time
allowed by section 78(2)(c), the Regulatory
Authority—
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(&) may—
(i) cancel the service approval; or

(i) suspend the service approval for a
period not more than the prescribed
period; or

(iii) decide not to cancel the service
approval; and

(b) must give the approved provider written
notice of the decision.

(2) Subject to section 81, the decision to cancel the
service approval takes effect—

() at theend of 14 days after the date of the
decision; or

(b) if another period is specified by the
Regulatory Authority, at the end of that
period.

(3) The notice of adecision to cancel must set out the
date on which it takes effect.

(4) A cancdllation of aservice approval includesthe
cancellation of the service approval to the extent
that it relates to an associated children's service.

(5) ThisLaw appliesto asuspension of aservice
approval under this section asif it were a
suspension under section 72.

80 Cancellation of service approval to the extent that it
relates to associated children's service

(1) If the Regulatory Authority considersthat a
service approval should be cancelled to the extent
only that it applies to an associated children's
service, the Regulatory Authority must refer the
matter to the children's services regulator of this
jurisdiction for determination under the children's
services law.
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2

©)

The children's services regulator must notify the
Regulatory Authority if it proposes to conduct any
investigation or inquiry into an associated
children's service under the children's services
law.

If afina determination is made under the
children's services law of thisjurisdiction that a
service approval should be cancelled to the extent
that it relates to an associated children's service—

(@) the children's services regulator must advise
the Regulatory Authority of that
determination; and

(b) the service approval is cancelled to the extent
that it relates to the associated children's
service in accordance with that
determination.

81 Application for transfer of cancelled service

(1)

)

3

(4)

An approved provider may apply to the
Regulatory Authority under this Part for consent
to transfer a service approval that isto be
cancelled under this Part.

The application for consent to transfer must be
made within 14 days after the decision to cancel
the service approval is made.

If an application for consent to transfer is made,
the cancellation of the service approval does not
take effect, and the service approval is suspended,
until the Regulatory Authority determines the
application.

An application cannot be made under this section
for consent to transfer a cancelled service
approva if the cancellation relates only to an
associated children's service.

73



Education and Care Services National Law Act 2010
No. 69 of 2010

Part 3—Service Approval

82 Decision on application to transfer cancelled service

(1) If the Regulatory Authority consents to the
transfer—

(a) the decision to cancel the service approval is
revoked; and

(b) the suspension of the service approval ceases
on the transfer taking effect, unless the
conditions imposed by the Regulatory
Authority on the consent to the transfer
specify alater date for the suspension to
cease.

(2) If the Regulatory Authority refuses to consent to
the transfer, the service approval is cancelled on
the making of the decision to refuse to consent.

83 Approved provider to provideinformation to
Regulatory Authority

(1) Thissection appliesif ashow cause notice has
been given to an approved provider under
section 71 or 78.

(2) The approved provider, at the request of the
Regulatory Authority, must provide the Authority
with the contact details of the parents of all
children enrolled at the education and care
service.

(3) The Regulatory Authority may use the
information provided under subsection (2) solely
to notify the parents of children enrolled at an
approved education and care service of a
suspension or cancellation of the service approval
for the service.

84 Noticeto parentsof suspension or cancellation

(1) Thissection appliesif aservice approval has been
suspended or cancelled under section 72, 73, 79
or 81.
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(2) The Regulatory Authority may require the
approved provider to give written notice of the
suspension or cancellation and its effect to the
parents of children enrolled at the education and
care service to which the approval relates and any
associated children's service.

(3) The approved provider must comply with a
requirement made under subsection (2).

Penalty:  $3000 in the case of an individual.
$15 000 in any other case.
85 Voluntary suspension of service approval

(1) Anapproved provider may apply to the
Regulatory Authority for the suspension of a
service approval for aperiod of not more than
12 months.

(2) The application must—
(& beinwriting; and
(b) include the prescribed information; and
(¢) include payment of the prescribed fee.

(3) The Regulatory Authority may agree to the
suspension, having regard to whether the
suspension is reasonable in the circumstances.

(4) The approved provider must, at least 14 days
before making an application under this section,
notify the parents of children enrolled at the
education and care service and any associated
children's service of the intention to make the
application.

(5) The Regulatory Authority must, within 30 days
after the application is made, decide whether or
not to grant the application.
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(6) If the Regulatory Authority decides to grant the
application, the suspension takes effect on adate
agreed between the Regulatory Authority and the
approved provider.

86 Surrender of service approval

(1) Anapproved provider may surrender a service
approval by written notice to the Regulatory
Authority.

(2) The notice must specify a date on which the
surrender isintended to take effect which must
be—

(a) after the noticeisgiven; and

(b) after the end of the period of notice required
under subsection (3).

(3) The approved provider must notify the parents of
children enrolled at the education and care service
to which the approval relates and any associated
children's service of the intention to surrender the
service approval, at least 14 days before the
surrender isintended to take effect.

(4) If aservice approval is surrendered, the approval
is cancelled on the date specified in the notice.

Division 5—Application for service waiver

87 Application for service waiver for service

(1) Anapproved provider may apply to the
Regulatory Authority for awaiver from a
requirement that an approved education and care
service comply with a prescribed element or
elements of the National Quality Standard and the
national regulations as provided for in the national
regulations.
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(2) A person who appliesfor aservice approva may
apply for aservice waiver under this section
together with the application for the service
approval.

(3) The Regulatory Authority must not grant a service
waiver to a person who applies under subsection
(2) unless the service approval is granted to that
person.

88 Form of application
An application under section 87 must—
(8 beinwriting; and
(b) include the prescribed information; and
(¢) include payment of the prescribed fee.

89 Powersof Regulatory Authority in considering
application

For the purpose of determining an application
under this Division, the Regulatory Authority
may—

(a) ask the applicant to provide further
information; and

(b) inspect the education and care service
premises and the office of the applicant.

90 Mattersto beconsidered

In considering whether the grant of aservice
waiver is appropriate, the Regulatory Authority
may have regard to either or both of the
following—

(@) whether the education and care serviceis
able to meet the prescribed element or
elements of the National Quality Standard
and the national regulations by alternative
means that satisfy the objectives of those
elements;
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(b) any matters disclosed in the application that
are relevant to the application for the service
waiver.

91 Decision on application

(1) On an application under this Division, the
Regulatory Authority may decide to grant the
service waiver or refuse the application.

(2) Subject to subsection (3), the Regulatory
Authority must notify the applicant within 60 days
after the application is made of the Authority's
decision on the application.

(3) If an application for a service waiver has been
made together with an application for service
approval, the Regulatory Authority may notify the
applicant of the Authority's decision on the
application at the same time as the notice of the
decision on the application for the service
approval.

(4) If aservicewaiver is granted, the Regulatory
Authority must issue or reissue the service
approval specifying the element or elements of the
National Quality Standard and the national
regulations to which the service waiver applies.

92 Revocation of service waiver

(1) The Regulatory Authority may, at its discretion,
revoke a service waiver.

(2) An approved provider may apply to the
Regulatory Authority for the revocation of a
service waiver applying to any education and care
service that it operates.

(3) A revocation under this section takes effect at the
end of the period prescribed in the national
regulations.
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93 Effect of servicewaiver

While aservice waiver isin force, the approved
education and care service is taken to comply with
the element or elements of the National Quality
Standard and the national regulations that are
specified in the service waiver.

Division 6—Temporary waiver

94 Application for temporary waiver

An approved provider may apply to the
Regulatory Authority for atemporary waiver from
arequirement that an approved education and care
service comply with any prescribed element or
elements of the National Quality Standard and the
national regulations as provided for in the national
regulations.

95 Form of application
An application under section 94 must—
(a) beinwriting; and
(b) include the prescribed information; and
(c) include payment of the prescribed fee.
96 Regulatory Authority may seek further information

For the purpose of determining an application
under this Division, the Regulatory Authority
may—

(a) ask the applicant to provide further
information; and

(b) inspect the education and care service
premises and the office of the applicant.
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97 Special circumstances

In considering whether the grant of atemporary
waiver is appropriate, the Regulatory Authority
must have regard to whether special
circumstances disclosed in the application
reasonably justify the grant of the temporary
waiver.

98 Decision on application

(1) The Regulatory Authority must notify the
applicant within 60 days after the application is
made of the Authority's decision on the
application.

(2) A temporary waiver must specify the period of the
waiver which cannot be for a period of more than
12 months.

(3) The Regulatory Authority, on the application of
the approved provider, may—

(@) extend and further extend the period of a
temporary waiver by periods of not more
than 12 months; and

(b) grant afurther temporary waiver for an
education and care service under this
Division.

(4) If the Regulatory Authority grants a temporary
waiver, the Regulatory Authority must issue or
reissue the service approval specifying the
element or elements of the National Quality
Standard and the national regulations which have
been temporarily waived and the period of the
waiver.

99 Revocation of temporary waiver

The Regulatory Authority may, at its discretion,
revoke atemporary waiver.
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100 Effect of temporary waiver

While atemporary waiver isin force, the
approved education and care serviceis not
required to comply with the element or elements
of the National Quality Standard and the national
regulations that have been temporarily waived.

Division 7—Exer cise of power s by another Regulatory
Authority

101 Exercise of powers by another Regulatory
Authority—family day care services

(1) Thissection appliesif the Regulatory Authority
has granted a service approval under this Part to
an approved provider for afamily day care
service.

(2) A Regulatory Authority of another participating
jurisdiction may exercise al the powers and
perform all the functions of a Regulatory
Authority under this Part (except Division 3 or
section 76, 81 or 82) in respect of the service
approval if the family day care service operatesin
that participating jurisdiction.

(3) A Regulatory Authority (including the Regulatory
Authority of thisjurisdiction) may only exercise a
power to amend, suspend or cancel a service
approval after consulting with the Regulatory
Authority of each participating jurisdiction in
which the family day care service operates.

(4) A failure by a Regulatory Authority to comply
with subsection (3) does not affect the validity of
the exercise of the power.

(5) A cancellation or suspension of a service approval
for afamily day care service in another
participating jurisdiction has effect in this
jurisdiction.
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Division 8—Associated children's services
102 Application of thisLaw to associated children's
services

This Law does not apply to an associated
children's service except as expressly provided in
this Law.

Division 9—Offences
103 Offenceto provide an education and care service

without service approval

(1) A person must not provide an education and care
service unless—

(a) the person isan approved provider in respect
of that service; and

(b) the education and care serviceis an approved
education and care service.

Penalty: $20 000, in the case of an individual.
$100 000, in any other case.

(2) Subsection (1) does not apply to afamily day care
educator providing education and care to children
as part of an approved family day care service.

104 Offenceto advertise education and care service
without service approval

(1) A person must not knowingly publish or cause to
be published an advertisement for an education
and care service unlessit is an approved education
and care service.

Penalty: $6000, in the case of an individual.
$30 000, in any other case.
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(2) Subsection (1) does not apply if an application for
aservice approval in respect of the education and
care service has been made under this Law but has
not been decided.
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PART 4—SUPERVISOR CERTIFICATES

Division 1—Application for supervisor certificate

105 Purpose of supervisor certificate

A supervisor certificate makes the person to
whom it isissued eligible to be placed in day to

day charge of an approved education and care
service.

106 Application for supervisor certificate

(1) A person may apply to the Regulatory Authority
for asupervisor certificate.

(2) An applicant must be an individual of or above the
age of 18 years.

(3) An application must be made to the Regulatory
Authority of the participating jurisdiction in which
the applicant is ordinarily resident or intending to
reside.

107 Form of application
An application under section 106 must—
(&) beinwriting signed by the applicant; and
(b) include the prescribed information; and
(¢) include payment of the prescribed fee.

108 Applicant must satisfy Regulatory Authority of
specified matters

(1) An applicant must satisfy the Regulatory
Authority that the applicant—

(a) isafit and proper person to be a supervisor
of an education and care service; and

(b) meets the prescribed minimum requirements
for qualifications, experience and
management capability.
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(2) Thefollowing persons are taken, in the absence of
evidence to the contrary, to satisfy the
requirements of subsection (1)(a)—

(@) apersonwho isaregistered teacher under an
education law of a participating jurisdiction;

(b) aperson who holds a current working with
children card under the working with
children law of a participating jurisdiction.

109 Mattersto betaken into account in assessing
whether fit and proper person

(1) The Regulatory Authority, in determining whether
it is satisfied that a person is afit and proper
person under this Division, must have regard to—

() the history of the person's compliance with—
(i) thisLaw asapplying in any
participating jurisdiction; and
(if) aformer education and care services
law of a participating jurisdiction; and

(iii) achildren's serviceslaw of a
participating jurisdiction; and

(iv) an education law of a participating
jurisdiction; and

Note

If a person has been served with an infringement

notice for an offence under this Law, and the person

has paid the penalty, the Regulatory Authority cannot

consider that conduct when determining whether the
person isfit and proper. See section 291(5).

(b) any decision under aformer education and
care services law, a children's services law or
an education law of a participating
jurisdiction to refuse, refuse to renew,
suspend or cancel alicence, approval,
registration or certification or other
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authorisation granted to the person under that
law; and

(c) theworking with children check for that
person, or if thereis no working with
children check for that person, any
prescribed matters relating to the criminal
history of the person to the extent that that
history may affect the person's suitability for
the role of supervisor of an education and
care service.

(2) Without limiting subsection (1), the Regulatory
Authority may have regard to whether the person
has amedical condition that may affect the
person's capacity to be the supervisor of an
education and care service.

(3) Nothing in subsection (1) or (2) limitsthe
circumstances in which a person may be
considered not to satisfy the Regulatory Authority
that he or sheisafit and proper person to be a
supervisor of an education and care service.

110 Regulatory Authority may seek further information

(1) For the purpose of carrying out an assessment as
to whether a person is afit and proper person to
hold a supervisor certificate, the Regulatory
Authority may—

() ask the person in respect of whom the
assessment is being carried out to provide
further information; and

(b) undertake inquiries or investigations in
relation to the person in respect of whom the
assessment is being carried out.

(2) If the Regulatory Authority asks the applicant for
further information under this section, the period
from the making of the request until the provision
of the further information is not included in the
period referred to in section 111 for the
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Regulatory Authority to make a decision on the
application.

111 Grant or refusal of supervisor certificate

(1)

)

©)

(4)

The Regulatory Authority may grant or refuse to
grant a supervisor certificate on an application
under section 106.

Note

A supervisor certificate is granted subject to conditionsin
accordance with section 115.

Subject to subsection (3), the Regulatory
Authority must make a decision on the application
within 60 days after the Regulatory Authority
received the application.

Note

If further information is requested under section 110(3), the
period between the making of the request and the provision
of the information is not included in the 60 day period.

The period referred to in subsection (3) may be
extended by up to 30 days with the agreement of
the applicant.

The Regulatory Authority is taken to have refused
to grant a supervisor certificate if the Regulatory
Authority has not made a decision under
subsection (1)—

(@) within the relevant time required under
subsection (3); or

(b) within the period extended under
subsection (4)—

asthe case requires.
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112 Groundsfor refusal

The Regulatory Authority must refuse to grant a
supervisor certificate if—
(@) the Regulatory Authority is not satisfied that
the applicant is afit and proper person to be

the supervisor of an education and care
service; or

(b) the applicant is under the age of 18 years; or

(c) the Regulatory Authority is not satisfied that
the applicant meets the prescribed minimum
requirements for qualifications, experience
and management capability.

113 Notice of decision on application

The Regulatory Authority must give written
notice to the applicant of a decision under

section 111 and the reasons for the decision within
7 days after the decision is made.

114 Grant of supervisor certificateto specified classes of
persons

(1) The Regulatory Authority may grant a supervisor
certificate to aperson in a prescribed class of
persons.

Note

A supervisor certificate is granted subject to conditionsin
accordance with section 115.

(2) Sections 106 to 113 do not apply to the grant of a
supervisor certificate under this section.

115 Conditionson certificate

(1) A supervisor certificate is subject to any
conditions imposed by—

(@) thisLaw; or
(b) the Regulatory Authority.
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(2) Without limiting subsection (1), a supervisor
certificate is subject to the condition that the
certified supervisor must, to the extent that a
matter is within the supervisor's control, comply
with this Law in relation to that matter.

(3) Without limiting subsection (1), a supervisor
certificate is subject to the condition that the
certified supervisor must notify the Regulatory
Authority of achangein his or her name or
mailing address.

(4) A certified supervisor must comply with the
conditions of the supervisor certificate held by
that person.

Penalty: $4000.
116 Issueof certificate

If the Regulatory Authority grants a supervisor
certificate under section 111 or 114, the Authority
must issue a certificate containing the following
information to the applicant—

(@) the name of the certified supervisor or the
prescribed class of person to which the
certified supervisor belongs;

(b) any conditions imposed on the supervisor
certificate;

(c) the date the supervisor certificate was
granted;

(d) the certified supervisor number;
(e) any other prescribed information.
117 Effect of supervisor certificate

A person who is the holder of a supervisor
certificate may—

(@) be nominated as the nominated supervisor of
an education and care service; and
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(b) bethe responsible person present at the
education and care service premisesin the
absence of the approved provider or the
nominated supervisor.

Division 2—Reassessment

118 Reassessment of suitability

(1) The Regulatory Authority may at any time
reassess Whether a certified supervisor is afit and
proper person to be a supervisor of an education
and care service.

(2) Sections 108, 109 and 110 apply to the
reassessment.
Division 3—Amendment of supervisor certificate

119 Amendment of supervisor certificate on application

(1) A certified supervisor may apply to the
Regulatory Authority for an amendment of the
supervisor certificate.

(2) The application must—
(& beinwriting; and
(b) include the prescribed information; and
(¢) include payment of the prescribed fee.

(3) The Regulatory Authority must decide the
application by—
(@) amending the supervisor certificatein the
way applied for; or

(b) with the applicant's written agreement,
amending the supervisor certificatein
another way; or

(c) refusing to amend the supervisor certificate.
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(4) The Regulatory Authority must make a decision
on the application within 30 days after the
Regulatory Authority receives the application.

(5) Without limiting subsection (3), an amendment
may vary a condition of the supervisor certificate
or impose a new condition on the supervisor
certificate.

120 Amendment of supervisor certificate by Regulatory
Authority

(1) The Regulatory Authority may amend a
supervisor certificate at any time.

(2) Without limiting subsection (1), an amendment
may vary a condition of the supervisor certificate
or impose a new condition on the supervisor
certificate.

(3) The Regulatory Authority must give written
notice to the certified supervisor of the
amendment.

(4) Anamendment under this section has effect—

(8) 14 days after the Regulatory Authority
gives notice of the amendment under
subsection (3); or

(b) if another period is specified by the
Regulatory Authority, at the end of that
period.
121 Notice of change of circumstances

(1) A certified supervisor must notify the Regulatory
Authority of—

(&) any change in the circumstances of the
supervisor that affects—

(i) arequirement under section 108 or 109;
or
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(ii) the information specified in the
supervisor certificate under section 116;
or

(b) the suspension or cancellation of aworking
with children check, working with children
card or teacher registration held by the
certified supervisor; or

(c) any disciplinary proceedingsin relation to
the certified supervisor under an education
law of a participating jurisdiction.

Penalty:  $4000.

(2) The notice must be given within 7 days after the
change occurs.

122 Notice of change of infor mation

If the certified supervisor notifies the Regulatory
Authority of achangein any of the information
stated on the supervisor certificate, the Regulatory
Authority may amend the supervisor certificate to
show the correct information.

Division 4—Suspension or cancellation of supervisor
certificate

123 Groundsfor suspension or cancellation of
supervisor certificate

The Regulatory Authority may suspend or cancel
asupervisor certificate—

(a) if the Regulatory Authority is of the opinion
that the certified supervisor is no longer afit
and proper person to be a supervisor of an
education and care service; or

(b) if the certified supervisor failsto comply
with a condition of the supervisor certificate;
or

92



Education and Care Services National Law Act 2010
No. 69 of 2010

Part 4—Supervisor Certificates

(c) if the certified supervisor failsto comply
with arequirement of this Law as applying
in any participating jurisdiction in relation to
amatter within the certified supervisor's
control.

124 Show cause notice befor e suspension or cancellation

(1) Thissection appliesif the Regulatory Authority is
considering the suspension or cancellation of a
supervisor certificate under section 123.

(2) The Regulatory Authority must first give the
certified supervisor a notice (show cause notice)
stating—

(a) that the Regulatory Authority intendsto
suspend or cancel the supervisor certificate;
and

(b) thereasons for the proposed suspension or
cancellation; and

(c) that the certified supervisor may, within
30 days after the notice is given, give the
Regulatory Authority a written response to
the proposed suspension or cancellation.

125 Decision in relation to suspension or cancellation

After considering any written response from the
certified supervisor received within the time
allowed by section 124(2)(c) (if applicable), the
Regulatory Authority—

(& may—

(i) suspend the supervisor certificate for a
period not exceeding the prescribed
period; or

(ii) cancel the supervisor certificate; or

(i) decide not to suspend or cancel the
supervisor certificate; and
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(b) must give the certified supervisor notice of
the decision.

126 Suspension of supervisor certificate without show
cause notice

The Regulatory Authority may suspend the
supervisor certificate on aground referred toin
section 123 without giving the supervisor a show
cause notice under section 124 if the Regul atory
Authority is satisfied that there is an immediate
risk to the safety, health or wellbeing of a child or
children.

127 Notice and taking effect of suspension or
cancellation

(1) The Regulatory Authority must give the certified
supervisor written notice of the decision to
suspend or cancel the supervisor certificate under
section 125 or 126.

(2) The notice of adecision to suspend must set out—
(@) the period of suspension; and
(b) the date on which it takes effect.

(3) The decision under section 125 to suspend or
cancel takes effect at the end of 14 days after the
date of the decision, or, if another period is
specified by the Regulatory Authority, at the end
of that period.

(4) The decision to suspend under section 126 takes
effect on the giving of the notice.

128 Suspension or cancellation of certain supervisor
certificates

(1) If theteacher registration of apersonis
suspended, the supervisor certificate of that person
is suspended at the end of 14 days after that
suspension unless and until the Regulatory
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Authority has assessed the person under
section 109 as being afit and proper person.

(2) If theteacher registration of a person is cancelled,
the supervisor certificate of that personis
cancelled at the end of 14 days after that
cancellation unless the Regulatory Authority has
assessed the person under section 109 as being a
fit and proper person.

(3) The supervisor certificate of a person is suspended
immediately if the working with children card of
that person is suspended.

(4) The supervisor certificate of a person is cancelled
immediately if the working with children card of
that person is cancelled.

129 Voluntary suspension of supervisor certificate

(1) A certified supervisor may apply to the
Regulatory Authority for a suspension of the
supervisor certificate for a period of not more than
12 months.

(2) An application must—
(8 beinwriting; and
(b) include the prescribed information; and
(¢) include payment of the prescribed fee.

(3) The Regulatory Authority may, by written notice,
agree to the suspension if the Authority is satisfied
that it is reasonable in the circumstances.

(4) The Regulatory Authority must, within 30 days
after the application is made, decide whether or
not to grant the application.

(5) If the Regulatory Authority decidesto grant the
application, the suspension takes effect on adate
agreed between the Regulatory Authority and the
certified supervisor.
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130 Surrender of a supervisor certificate by certified
supervisor

(1) A certified supervisor may surrender the
supervisor certificate by written notice to the
Regulatory Authority.

(2) On the surrender of the supervisor certificate, the
certificate is cancelled.

Divison 5—Exer cise of powers by another Regulatory
Authority

131 Exerciseof powers by another Regulatory Authority

(1) Thissection appliesif the Regulatory Authority
has granted a supervisor certificate under this Part.

(2) A Regulatory Authority of a participating
jurisdiction may exercise al of the powers and
perform al the functions of the Regulatory
Authority under this Part in respect of the
supervisor certificate if the certified supervisor
works as a certified supervisor in that jurisdiction.

(3) A Regulatory Authority (including the Regulatory
Authority of thisjurisdiction) may only exercise a
power referred to in subsection (2) after
consulting with the Regulatory Authority of each
participating jurisdiction in which the certified
supervisor is currently working as a nominated
supervisor.

(4) A failure by a Regulatory Authority to comply
with subsection (3) does not affect the validity of
the exercise of the power.

(5) A cancellation or suspension of a supervisor
certificate in another participating jurisdiction has
effect in thisjurisdiction.
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Division 6—Offence

132 Offenceto act as supervisor without supervisor
certificate

A person must not hold himself or herself out as
being a certified supervisor unless the person
holds a supervisor certificate.

Penalty: $10 000.
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PART 5—ASSESSMENTS AND RATINGS

Division 1—Assessment and rating

133 Assessment for rating purposes

(1) The Regulatory Authority that granted the service
approval for an education and care service may at
any time assess the service in accordance with the
national regulations to determine whether and at
what rating level the service meets the National
Quality Standard and the requirements of the
national regulations.

(2) Until an approved education and care serviceis
first assessed under this Part, it is taken to have
the prescribed provisional rating.

134 Ratinglevels

(1) Therating levelsfor the purposes of this Law are
the levels prescribed by the nationa regulations.

(2) The highest rating level prescribed by the national
regulations can only be given by the National
Authority under this Part.

135 Rating of approved education and care service

(1) After carrying out arating assessment of an
approved education and care service, the
Regulatory Authority must determine the rating
level (other than the highest rating level)—

(a) for each quality area stated in the National
Quality Standard; and

(b) for the overadl rating of the service.

(2) Indetermining arating level, the Regulatory
Authority may have regard to—

(@) any information obtained in the rating
assessment; and
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(b) any information obtained in any monitoring
or investigation of the service under this
Law; and

(c) theservice's history of compliance with this
Law as applying in any participating
jurisdiction; and

(d) any other prescribed information.

136 Noticeto approved education and car e service of
rating

(1) The Regulatory Authority must give written
notice to the approved provider of an approved
education and care service of the outcome of the
rating assessment and the rating levels for that
service determined under section 135.

(2) The notice under subsection (1) must be given
within 60 days—

(a) after the completion of the assessment by an
authorised officer under Part 9 of the
premises of the approved education and care
service for the purpose of the rating
assessment; or

(b) if section 137 applies, after the end of the
final period for review of the applicable
decision or action referred toin
section 137(1).

(3) A rating level set out in the noticeisto be arating
level for the education and care service for the
purposes of this Law unless areview of the rating
level is sought under Division 3 or 4.

137 Suspension of rating assessment

(1) Thissection appliesin respect of arating
assessment of an approved education and care
serviceif the assessment has not been completed
and—

99



Education and Care Services National Law Act 2010
No. 69 of 2010

Part 5—Assessments and Ratings

(a) the provider approval or the service approval
for the serviceis suspended or cancelled; or

(b) acompliance notice has been given to the
approved provider in respect of the service;
or

(c) anoatice has been given under section 179in
respect of the service; or

(d) an action has been taken under section 189 in
respect of achild or children being educated
and cared for by the service.

(2) The Regulatory Authority must give the approved
provider awritten notice stating that notice of the
outcome of the rating assessment will be given
under section 136 within 60 days after—

(&) theend of thefina period for review of the
decision or action referred to in subsection
(2); or

(b) if that review is sought, the determination of
thereview.

Division 2—Reassessment and re-rating

138 Regulatory Authority may reassess and re-rate
approved education and care service

The Regulatory Authority may at any time
reassess an approved education and care service or
any aspect or element of an approved education
and care service in accordance with the national
regulations to determine whether and at what
rating level it meets the National Quality Standard
and the requirements of the national regulations
for the purpose of rating that service.
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139 Application for reassessment and re-rating by
approved provider

(1) Anapproved provider may apply to the
Regulatory Authority for areassessment and
re-rating of an approved education and care
service or any aspect or element of an approved
education and care service which israteable
against the National Quality Standard or the
national regulations.

(2) An application must—
(8 beinwriting; and
(b) include the prescribed information; and
(¢) include payment of the prescribed fee.

(3) An application under this section can only be
made once in every 2 year period, unless the
Regulatory Authority agrees otherwise.

140 Application of Division 1

Division 1 applies (with any necessary changes) to
areassessment and re-rating of an approved
education and care service or any aspect or
element of an approved education and care service
under this Division.

Division 3—Review by Regulatory Authority

141 Review by Regulatory Authority

(1) Thissection appliesto an approved provider that
IS given anotice under section 136.

(2) The approved provider may ask the Regulatory
Authority that determined the rating levelsto
review the rating levels.

(3) A request must be made within 14 days after the
approved provider receives the notice.
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(4) A request must—
(a) beinwriting; and

(b) set out the grounds on which review is
sought; and

(c) be accompanied by the prescribed
information; and

(d) include payment of the prescribed fee.

142 Processfor review

(1) The person who conducts areview of rating levels
for an approved education and care service for the
Regulatory Authority must not be a person who
was involved in the assessment or rating of the
service.

(2) The person conducting the review may ask the
approved provider and any person who was
involved in the assessment or rating of the service
for further information.

(3) A review under this section must be conducted
within 30 days after the application for review is
received.

(4) The period specified in subsection (3) may be
extended by up to 30 days—

(@) if arequest for further information is made
under subsection (2); or

(b) by agreement between the approved provider
and the Regulatory Authority.

143 Outcome of review by Regulatory Authority

(1) Following areview under section 142, the
Regulatory Authority may—

(@) confirm the specific rating levels or the
overal rating or both; or
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(b) amend the specific rating levels or the
overal rating or both.

(2) The Regulatory Authority must give the approved
provider written notice of the decision on the
review within 30 days after the decision is made.

(3) The notice must set out—

(@) therating levels and overall rating for the
approved education and care service; and

(b) thereasonsfor the decision.

(4) Unless an application is made under Division 4
for areview of therating levels, therating levels
set out in the notice are the rating levels for the
approved education and care service for the
purposes of this Law.

Division 4—Review by Ratings Review Panel

Subdivision 1—Application for review

144 Application for further review by Ratings Review
Panel

(1) Thissection appliesif the Regulatory Authority
has conducted areview of any rating levels of an
approved education and care service under
Division 3.

(2) The approved provider may apply to the National
Authority for afurther review by a Ratings
Review Panel of the rating levels confirmed or
amended by the Regulatory Authority under
Division 3.

(3) An application may only be made on the ground
that the Regulatory Authority—

(a) did not appropriately apply the prescribed
processes for determining arating level; or
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(b) failed to take into account or give sufficient
weight to special circumstances existing or
facts existing at the time of therating
assessment.

145 Form and time of application

(1) An application must be made under section 144
within 14 days after the decision of the Regulatory
Authority is received under Division 3.

(2) An application must—

(8) beinwriting; and
(b) include the prescribed information; and
(c) include payment of the prescribed fee.

(3) An application must not include information or
evidence that was not given to the Regul atory

Authority for the purpose of a determination under
Division 1, 2 or 3.

(4) The Nationa Authority must—

(a) within 7 days after receipt of the application,
give written notice to the Regulatory
Authority of an application under this
Division to review a determination of the
Regulatory Authority; and

(b) invite the Regulatory Authority to make
submissions to the review.
Subdivision 2—Establishment of Ratings Review Panel

146 Establishment of Ratings Review Panel

(1) The Board must establish a Ratings Review Panel
for the purposes of conducting a review under this
Division.

(2) ThePanel isto consist of up to 3 members
appointed by the Board.
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(3) One of the membersis to be appointed as
chairperson.

(4) The members are to be appointed from the
Review Panel pool established under section 147.

147 Review Panel pool

(1) The Board must establish apool of persons to act
as members of a Ratings Review Panel.

(2) The pool may consist of persons nominated by the
Regulatory Authorities of each participating
jurisdiction and the Commonwealth Minister.

(3) Subject to subsection (4), the persons approved as
members of the pool must have expertise or expert
knowledge in one or more of the following
areas—

(a) early learning and development research or
practice;

(b) law;
(c) aprescribed area.

(4) A member of staff of the National Authority may
be approved as a member of the pool.

148 Procedure of Panel

(1) Subject to thisLaw, the procedure of a Ratings
Review Panel isinitsdiscretion.

(2) The chairperson of aPanel must convene
meetings of the Panel.

(3) A Pane must keep minutes of its deliberations
setting out—

(@) the dates and duration of its deliberations,
and

(b) itsdecisions on the review.

(4) The Panel must seek to make decisions by
consensus.
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(5) Inthe absence of aconsensus, a decision of the
Panel is adecision of the mgjority of the members
of the Panel.

(6) If amgority decision is not reached, the Panel is
taken to have confirmed the rating levels
determined by the Regulatory Authority.

149 Transaction of business by alter native means

(1) A Ratings Review Panel may, if it thinksfit,
transact any of its business by the circulation of
papers among al the members of the Panel for the
time being, and aresolution in writing approved in
writing by a magjority of those membersis taken to
be adecision of the Panel.

(2) The Panel may, if it thinksfit, transact any of its
business at a meeting at which members (or some
members) participate by telephone, closed-circuit
television or other means, but only if any member
who speaks on a matter before the meeting can be
heard by the other members.

(3) Papers may be circulated among the members for
the purposes of subsection (1) by facsimile, email
or other transmission of the information in the
papers concerned.

Subdivision 3—Conduct of review

150 Conduct of review

(1) Inconducting areview, the Ratings Review Panel
may consider—

(@) any documents or other information or plans,
photographs or video or other evidence
available to the Regulatory Authority in
carrying out the rating assessment; and

(b) the approved provider's history of
compliance with this Law as applying in any
participating jurisdiction; and
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(c) the approved education and care service's
history of compliance with this Law as
applying in any participating jurisdiction;
and

(d) the application for review to the Regul atory
Authority; and

(e) any submissions made by the approved
provider to the review by the Regulatory
Authority; and

(f) thewritten findings on the review by the
Regulatory Authority; and

(9) the application for review to the Ratings
Review Panel; and

(h) any written submissions or responses made
to the Ratings Review Panel by the approved
provider; and

(i) any written submissions or responses made
to the Ratings Review Panel by the
Regulatory Authority relating to the stated
grounds for review; and

() any advice received from the National
Authority, at the request of the Ratings
Review Panel, about how the prescribed
processes for rating assessments are intended
to be applied that is relevant to the review.

(2) The Ratings Review Panel is not required to hold
an oral hearing for areview.

(3) The Ratings Review Panel may ask the
Regulatory Authority to provide in writing any
information in relation to the assessment.

(4) The Ratings Review Panel may ask the approved
provider for further written information in relation
to its application.
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(5) The Ratings Review Panel must ensure that the
approved provider is provided with a copy of, and
an opportunity to respond in writing to, any
documents, information or evidence provided to
the Panel by the Regulatory Authority.

151 Decision on review by Ratings Review Panel

(1) Following areview, the Ratings Review Panel
may—

(& confirm the rating levels determined by the
Regulatory Authority; or

(b) amend therating levels.

(2) The Ratings Review Panel must make a decision
on the review within 60 days after the application
for review was made.

(3) The chairperson of the Panel may extend the
period for the making of a decision by a Ratings
Review Panel if the chairperson considers there
are specia circumstances that warrant that
extension.

(4) The period for the making of adecision by a
Ratings Review Panel may be extended by
agreement between the chairperson of the Panel
and the approved provider.

(5 The Ratings Review Panel must give the approved
provider, the Regulatory Authority and the
National Authority written notice of the decision
on the review within 14 days after the decision is
made setting out its findings on each review
ground.

(6) A ratinglevel confirmed or amended on areview
under this Division by the Ratings Review Panel
istherating level for the approved education and
care service for the purposes of this Law.
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Division 5—Awarding of highest rating

152 Application for highest rating

(1) Anapproved provider may apply to the National
Authority for an approved education and care
service operated by that provider to be assessed
for the highest rating level for the education and
care serviceif the criteria determined by the
National Authority are met.

(2) Thehighest rating level isan overall rating of the
education and care service.

(3) An application must—
(&) beinwriting; and
(b) include the prescribed information; and
(c) include payment of the prescribed fee.

(4) An application may be made only once every
3 years, unless the National Authority determines
otherwise in a particular case.

(5 An application may be made for the highest rating
level only if the current overall rating of the
serviceis the second highest rating level.

153 Assessment of education and care service

(1) The National Authority may determine and
publish criteriathat must be met by approved
education and care services in respect of the
award of the highest rating level.

(2) The Board must assess the approved education
and care service in accordance with the criteria
published under subsection (1) to determine
whether the service meets the highest rating level
in meeting the National Quality Standard and the
requirements of the national regulations.
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(3) The Board must ask for, and take into account, the
advice of the Regulatory Authority in carrying out
the assessment.

(4) The advice of the Regulatory Authority may
include—

(a) previous rating assessments and ratings for
the education and care service; and

(b) information about the service's compliance
history; and

(c) any other relevant information.
154 Board may seek information and documents

(1) The Board for the purposes of the rating
assessment may—

(a) ask the approved provider of the approved
education and care service for any
information and documents; and

(b) make any inquiriesit considers appropriate.

(2) If the Board asks the approved provider for further
information and documents under subsection (1),
the period from the making of the request until the
provision of the further information and
documentsis not included in the period referred to
in section 155(2) for the Board to make a decision
on the application.

155 Decision on application

(1) After assessing the approved education and care
service, the Board must—

(a) ifitissatisfied that it is appropriate to do so,
give the approved education and care service
the highest rating level; or

(b) otherwise refuse to give that rating.

(2) The Board must make its decision within 60 days
after the application is received.
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(3) The period specified in subsection (2) may be
extended by up to 30 days—

(@) if arequest for information and documentsis
made under section 154; or

(b) by agreement between the approved provider
and the Board.

(4) If the Board givesthe highest rating level to an
approved education and care service, that rating
becomes the rating level for that service.

(5 The highest rating level awarded to an approved
education and care service appliesto that service
for 3 years, unless sooner revoked.

156 Notice of decision

(1) The Board must give written notice of its decision
under section 155 in relation to an approved
education and care service to—

(a) the approved provider; and
(b) the Regulatory Authority.

(2) The notice must be given within 14 days of
making the decision.

157 Reassessment of highest rating level

The Board may at any time reassess an approved
education and care service in accordance with
section 153.

158 Revocation of highest rating level

The Board must revoke the highest rating level of
an approved education and care service if—

(a) it determinesthat the service no longer meets
the criteriafor the highest rating level; or

(b) the Regulatory Authority advises the Board
that the overall rating level of the education
and care service has been determined to be at
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alevel that islower than the second highest
rating level.

159 Re-application for highest rating level

(1) Anapproved provider of an approved education
and care service that has been awarded the highest
rating level may reapply for the award of the
highest rating level for the service.

(2) The application must be made within 90 days
before the expiry of the existing highest rating
level for the approved education and care service.

(3) The application must—
(a) beinwriting; and
(b) include the prescribed information; and
(c) include payment of the prescribed fee.

Division 6—Publication of rating levels

160 Publication of ratings

(1) The National Authority must publish the rating
levels for an approved education and care service
in accordance with this section.

(2) The National Authority must publish any rating
levels determined under Division 1 or 2 at the end
of the period for requesting areview of the rating
levels under Division 3 if no request for review is
received in that period.

(3) If areview by the Regulatory Authority is
requested under Division 3, the rating levels must
be published at the end of the period for
requesting a further review of the rating under
Division 4 if no request for further review is
received in that period.
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(4)

()

If afurther review isrequested under Division 4,
the rating levels must be published after the
notification to the approved provider of the
decision on thereview.

The National Authority must publish notice of the
giving of the highest rating level to an approved
education and care service under Division 5, as
soon as possible after the Regulatory Authority
and the approved provider are notified of the
decision of the Board under that Division.
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PART 6—OPERATING AN EDUCATION AND CARE
SERVICE

161 Offenceto operate education and care service
without nominated supervisor

The approved provider of an education and care
service must not operate the service unlessthereis
anominated supervisor for that service.

Penalty: $5000, in the case of an individual.
$25 000, in any other case.

162 Offenceto operate education and care service unless
responsible person is present

(1) The approved provider of an education and care
service must ensure that one of the following
personsis present at al times that the serviceis
educating and caring for children—

(a) the approved provider, if the approved
provider is an individua or, in any other
case, a person with management or control
of an education and care service operated by
the approved provider;

(b) the nominated supervisor of the service;

(c) acertified supervisor who has been placed in
day to day charge of the servicein
accordance with the national regulations.

Penalty: $5000, in the case of an individual.
$25 000, in any other case.

(2) This section does not apply to an approved family
day care service.
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163 Offencerelating to appointment or engagement of
family day care co-ordinators

(1) The approved provider of afamily day care
service must ensure that at all times one or more
qualified persons are employed or engaged as
family day care co-ordinators of the family day
care service—

(a) to assist with the operation of the family day
care service; and

(b) to support, monitor and train the family day
care educators of that service.

Penalty:  $5000, in the case of an individual.
$25 000, in any other case.

(2) A personisaqualified person under this section if
the person has the qualifications prescribed by the
national regulations.

164 Offencerelatingto assistanceto family day care
educators

(1) The approved provider of afamily day care
service must ensure that, at all times that afamily
day care educator is educating and caring for a
child as part of the service, one of the following
persons is available to provide support to the
family day care educator—

(a) the approved provider, if the approved
provider is an individual, or a person with
management or control of the family day
care service, in any other caseg;

(b) the nominated supervisor of the service;
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(c) acertified supervisor who has been placed in
day to day charge of the family day care
service in accordance with the national
regulations.

Penalty: $5000, in the case of an individual.
$25 000, in any other case.

(2) For the purposes of this section, the requirement
to be available to provide support to afamily day
care educator includes being available to be
contacted by telephone to provide advice and
assistance to the family day care educator.

165 Offencetoinadequately supervise children

(1) The approved provider of an education and care
service must ensure that all children being
educated and cared for by the service are
adequately supervised at al times that the children
arein the care of that service.

Penalty: $10 000, in the case of an individual.
$50 000, in any other case.

(2) The nominated supervisor of an education and
care service must ensure that all children being
educated and cared for by the service are
adequately supervised at all times that the children
arein the care of that service.

Penalty: $10 000.

(3) A family day care educator must ensure that any
child being educated and cared for by the educator
asapart of afamily day care serviceis adequately
supervised.

Penalty: $10 000.
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166 Offenceto useinappropriatediscipline

(1) The approved provider of an education and care
service must ensure that no child being educated
and cared for by the serviceis subjected to—

(&) any form of corporal punishment; or

(b) any disciplinethat is unreasonable in the
circumstances.

Penalty: $10 000, in the case of an individual.
$50 000, in any other case.

(2) The nominated supervisor of an education and
care service must ensure that no child being
educated and cared for by the serviceis subjected
to—

(@) any form of corpora punishment; or

(b) any discipline that is unreasonable in the
circumstances.

Penalty: $10 000.

(3) A staff member of, or avolunteer at, an education
and care service must not subject any child being
educated and cared for by the service to—

(&) any form of corporal punishment; or

(b) any disciplinethat is unreasonable in the
circumstances.

Penalty: $10 000.

(4) A family day care educator must not subject any
child being educated and cared for by the educator
as part of afamily day care service to—

(@) any form of corpora punishment; or

(b) any discipline that is unreasonable in the
circumstances.

Penalty: $10 000.
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167 Offencerelatingto protection of children from
harm and hazards

(1) The approved provider of an education and care
service must ensure that every reasonable
precaution is taken to protect children being
educated and cared for by the service from harm
and from any hazard likely to causeinjury.

Penalty: $10 000, in the case of an individual.
$50 000, in any other case.

(2) A nominated supervisor of an education and care
service must ensure that every reasonable
precaution is taken to protect children being
educated and cared for by the service from harm
and from any hazard likely to causeinjury.

Penalty: $10 000.

(3) A family day care educator must ensure that every
reasonabl e precaution is taken to protect a child
being educated and cared for as part of afamily
day care service from harm and from any hazard
likely to causeinjury.

Penalty: $10 000.
168 Offencerelatingto required programs

(1) The approved provider of an education and care
service must ensure that a program is delivered to
all children being educated and cared for by the
service that—

(@) isbased on an approved learning framework;
and

(b) isdelivered in amanner that accords with the
approved learning framework; and
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(c) isbased on the developmental needs,
interests and experiences of each child; and

(d) isdesigned to take into account the
individual differences of each child.

Penalty:  $4000, in the case of an individual.
$20 000, in any other case.

(2) A nominated supervisor of an education and care
service must ensure that a program is delivered to
all children being educated and cared for by the
service that—

(a) isbased on an approved learning framework;
and

(b) isdelivered in amanner that accords with the
approved learning framework; and

(c) isbased on the developmental needs,
interests and experiences of each child; and

(d) isdesigned to take into account the
individual differences of each child.

Penalty:  $4000.
169 Offencerelatingto staffing arrangements

(1) Anapproved provider of an education and care
service must ensure that, whenever children are
being educated and cared for by the service, the
relevant number of educators educating and caring
for the children is no less than the number
prescribed for this purpose.

Penalty: $10 000, in the case of an individual.
$50 000, in any other case.
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(2) An approved provider of an education and care

service must ensure that each educator educating
and caring for children for the service meets the
qualification requirements relevant to the
educator's role as prescribed by the national
regulations.

Penalty: $10 000, in the case of an individual.
$50 000, in any other case.

(3) A nominated supervisor of an education and care

(4)

()

(6)

service must ensure that, whenever children are
being educated and cared for by the service, the
relevant number of educators educating and caring
for the children is no less than the number
prescribed for this purpose.

Penalty: $10 000.

A nominated supervisor of an education and care
service must ensure that each educator educating
and caring for children for the service meets the
qualification requirements relevant to the
educator's role as prescribed by the national
regulations.

Penalty: $10 000.

A family day care educator must ensure that the
number of children being educated and cared for
by the family day care educator at any onetimeis
no more than the number prescribed for this
purpose.

Penalty: $10 000.

Subsections (1), (2), (3), (4) and (5) do not apply
in respect of an education and care service—
(a) tothe extent that it holds atemporary waiver

under Division 6 of Part 3 in respect of this
reguirement; or
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(b) tothe extent that it holds a service waiver
under Division 5 of Part 3 in respect of this
reguirement.

(7) The National Authority may, on application,

determine qualifications, including foreign
gualifications, to be equivalent to the
qualifications required by the national regulations.

(8) If adetermination is made under subsection (7),

any person holding the qualification is to be taken
to be qualified in accordance with the national
regulations.

170 Offencerelating to unauthorised personson
education and car e service premises

(1)

2

©)

This section applies to an education and care
service operating in a participating jurisdiction
that has aworking with children law.

The approved provider of the education and care
service must ensure that an unauthorised person
does not remain at the education and care service
premises while children are being educated and
cared for at the premises unless the personis
under the direct supervision of an educator or
other staff member of the service.

Penalty:  $1000, in the case of an individual.
$5000, in any other case.

The nominated supervisor of the education and
care service must ensure that an unauthorised
person does not remain at the education and care
service premises while children are being
educated and cared for at the premises unless the
person is under the direct supervision of an
educator or other staff member of the service.

Penalty:  $1000.
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(4)

()

A family day care educator must ensure that an
unauthorised person does not remain at the
residence or approved family day care venue at
which the educator is educating and caring for a
child as part of afamily day care service unless
the unauthorised person is under the direct
supervision of the educator.

Penalty: $1000.
In this section—

authorised nominee, in relation to a child, means
aperson who has been given permission by a
parent or family member of the child to
collect the child from the education and care
service or the family day care educator;

unauthorised person means a person who is
not—

(&) aperson who holds a current working
with children check or working with
children card; or

(b) aparent or family member of a child
who is being educated and cared for by
the education and care service or the
family day care educator; or

(c) an authorised nominee of a parent or
family member of a child who is being
educated and cared for by the education
and care service or the family day care
educator; or

(d) inthe case of an emergency, medical
personnel or emergency service
personnel; or

(e) aperson who is permitted under the
working with children law of this
jurisdiction to remain at the education
and care service premises without
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holding aworking with children check
or aworking with children card.

(6) A referencein subsection (5) to a parent or family
member of a child does not include a person—

(&) whose accessto the child is prohibited or
restricted by an order of a court or tribuna of
which the approved provider, nominated
supervisor or family day care educator
(asthe caserequires) is aware; or

(b) who is an inappropriate person within the
meaning of section 171.

171 Offencerelatingto direction to exclude
inappropriate persons from education and care
service premises

(1) The Regulatory Authority may direct an approved
provider, anominated supervisor or afamily day
care educator to exclude a person whom the
Authority is satisfied is an inappropriate person
from the education and care service premises
while children are being educated and cared for at
the premises for such time as the Authority
considers appropriate.

(2) A persontowhom adirection is given under
subsection (1) must comply with the direction.

Penalty: $10 000, in the case of an individual.
$50 000, in any other case.
(3) Inthissection—
inappropriate person means a person—

(@ who may pose arisk to the safety,
health or wellbeing of any child or
children being educated and cared for
by the education and care service; or
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(b) whose behaviour or state of mind or
whose pattern of behaviour or common
state of mind is such that it would be
inappropriate for him or her to be on
the education and care service premises
while children are being educated and
cared for by the education and care
service.

Example

A person who is under the influence of drugs or
alcohol.

172 Offenceto fail to display prescribed information

An approved provider of an education and care
service must ensure that the prescribed
information about the following is positioned so
that it is clearly visible to anyone from the main
entrance to the education and care service
premises—

(&) the provider approval,;
(b) the service approval;

(c) the nominated supervisor or the prescribed
class of persons to which the nominated
supervisor belongs;

(d) therating of the service;

(e) any service waivers or temporary waivers
held by the service;

(f) any other prescribed matters.
Penalty:  $3000, in the case of an individual.
$15 000, in any other case.
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173 Offencetofail to notify certain circumstancesto
Regulatory Authority

D

2

An approved provider must notify the Regulatory
Authority of the following in relation to the
approved provider or each approved education
and care service operated by the approved
provider—

(@) achangein the name of the approved
provider;

(b) any appointment or removal of a person with
management or control of an education and
care service operated by the approved
provider;

(c) afailureto commence operating an
education and care service within 6 months
(or within the time agreed with the
Regulatory Authority) after being granted a
service approval for the service.

Penalty: $4000, in the case of an individual.
$20 000, in any other case.

An approved provider must notify the Regulatory
Authority of the following in relation to an
approved education and care service operated by
the approved provider—

(@) if the approved provider is notified of the
suspension or cancellation of aworking with
children card or teacher registration of, or
disciplinary proceedings under an education
law of a participating jurisdiction in respect
of, anominated supervisor or certified
supervisor engaged by the service;

(b) if anominated supervisor of an approved
education and care service ceases to be
employed or engaged by the service or
withdraws consent to the nomination;
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(c) any proposed change to the education and
care service premises of an approved
education and care service (other than a
family day care residence);

(d) ceasing to operate the education and care
service;

(e) inthe case of an approved family day care
service, achange in the location of the
principa office of the service;

(f) anintention to transfer a service approval, as
required under section 59.

Penalty:  $4000, in the case of an individual.
$20 000, in any other case.

(3) A notice under subsection (1) must be in writing
and be provided within the relevant prescribed
time to the Regulatory Authority that granted the
provider approval.

(4) A notice under subsection (2) must be in writing
and be provided within the relevant prescribed
timeto—

(&) the Regulatory Authority that granted the
service approval for the education and care
service to which the notice relates; and

(b) inthe case of afamily day care service, the
Regulatory Authority in each participating
jurisdiction in which the family day care
service operates.

174 Offenceto fail to notify certain information to
Regulatory Authority

(1) Anapproved provider must notify the Regulatory
Authority of the following information in relation
to the approved provider or each approved
education and care service operated by the
approved provider—
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(&) any change relevant to whether the approved
provider is afit and proper person to be
involved in the provision of an education and
care service;

(b) information in respect of any other
prescribed matters.

Penalty: $4000, in the case of an individual.
$20 000, in any other case.

(2) An approved provider must notify the Regulatory
Authority of the following information in relation
to an approved education and care service
operated by the approved provider—

(a) any seriousincident at the approved
education and care service,

(b) complaints alleging—

(i) that the safety, health or wellbeing of a
child or children was or isbeing
compromised while that child or
children is or are being educated and
cared for by the approved education
and care service; or

(i) that this Law has been contravened,;

(c) information in respect of any other
prescribed matters.

Penalty: $4000, in the case of an individual.
$20 000, in any other case.

(3) A notice under subsection (1) must bein writing
and be provided within the relevant prescribed
time to the Regulatory Authority that granted the
provider approval.

(4) A notice under subsection (2) must bein writing
and be provided within the relevant prescribed
timeto—
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(a) the Regulatory Authority that granted the
service approval for the education and care
service to which the notice relates; and

(b) inthe case of afamily day care service, the
Regulatory Authority in each participating
jurisdiction in which the family day care
service operates.

(5) Inthissection—

serious incident means an incident or class of
incidents prescribed by the national
regul ations as a serious incident.

175 Offencerelatingto requirement to keep enrolment
and other documents

(1) Anapproved provider of an education and care
service must keep the prescribed documents
available for inspection by an authorised officer in
accordance with this section.

Penalty:  $4000, in the case of an individual.
$20 000, in any other case.
(2) Documents referred to in subsection (1)—

(8 must, to the extent practicable, be kept at the
education and care service premisesif they
relate to—

(i) the operation of the service; or

(i) any staff member employed or engaged
by the service; or

(iii) any child cared for, or educated at,
those premises—

in the previous 12 months; and

(b) inany other case, must be kept at a place,
and in amanner, that they are readily
accessible by an authorised officer.
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(3) A family day care educator who educates and
caresfor achild at aresidence or approved family
day care venue, as part of afamily day care
service, must keep the prescribed documents
available for inspection by an authorised officer at
that residence or venue.

Penalty:  $4000.
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PART 7—COMPLIANCE WITH THISLAW

Division 1—Notices

176 Compliancedirections

(1) Thissection appliesif the Regulatory Authority is
satisfied that an education and care service has not
complied with aprovision of this Law that is
prescribed by the national regulations.

(2) The Regulatory Authority may give the approved
provider awritten direction (acompliance
direction) requiring the approved provider to take
the steps specified in the direction to comply with
that provision.

(3) An approved provider must comply with a
direction under subsection (2) within the period
(being not less than 14 days) specified in the
direction.

Penalty: $2000, in the case of an individual.
$10 000, in any other case.
177 Compliance notices

(1) Thissection appliesif the Regulatory Authority is
satisfied that an education and care serviceis not
complying with any provision of this Law.

(2) The Regulatory Authority may give the approved
provider anotice (a compliance notice) requiring
the approved provider to take the steps specified
in the notice to comply with that provision.
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(3) An approved provider must comply with a

compliance notice under subsection (2) within the
period (being not less than 14 days) specified in
the notice.

Penalty: $6000, in the case of an individual.
$30 000, in any other case.

178 Noticeto suspend education and care by a family
day care educator

(1) Thissection appliesif the Regulatory Authority is

2

satisfied that because of the conduct of, or the
inadequacy of the service provided by, afamily
day care educator engaged by or registered with a
family day care service—

(@) the approved provider or the nominated
supervisor of an approved family day care
serviceis not complying with any provision
of this Law; or

(b) thereisarisk to the safety, health or
wellbeing of children being educated and
cared for by the family day care educator.

The Regulatory Authority may give the approved
provider, the nominated supervisor (if applicable)
and the educator a notice (show cause notice)
stating—

(a) that the Regulatory Authority intendsto give
the approved provider a notice directing the
provider to suspend the provision of
education and care by the educator; and

(b) thereasonsfor the proposed direction; and

(c) that the approved provider, nominated
supervisor or educator, (as the case requires)
may, within 14 days after the show cause
notice is given, make submissions to the
Regulatory Authority in respect of the
proposed direction.
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(3) The show cause notice must be served by
delivering it personally to the family day care
educator.

(4) The Regulatory Authority—

(8 must consider any submissions from the
approved provider, the nominated supervisor
and the family day care educator received
within the time allowed by subsection (2)(c);
and

(b) may consider any other submissions and any
matters the Regulatory Authority considers
relevant; and

(c) may—

(i) givethe approved provider anotice
directing the provider to suspend the
provision of education and care of
children by the family day care
educator; or

(ii) decide not to give that direction.

(5) The Regulatory Authority must give the family
day care educator a notice of the decision under
subsection (4).

(6) If the Regulatory Authority decides not to give the
direction to suspend, the Regulatory Authority
must give the approved provider notice of the
decision.

(7) A person must comply with adirection under
subsection (4).

Penalty: $6000, in the case of an individual.
$30 000, in any other case.
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179 Emergency action notices

(1)

)

3)

This section appliesif the Regulatory Authority is
satisfied that an education and care serviceis
operating in a manner that poses, or islikely to
pose, an immediate risk to the safety, health or
wellbeing of achild or children being educated
and cared for by the service.

The Regulatory Authority may, by written notice,
direct the approved provider of the education and
care service to take the steps specified in the
notice to remove or reduce the risk within the time
(not more than 14 days) specified in the notice.

An approved provider must comply with a
direction given under subsection (2).

Penalty: $6000, in the case of an individual.
$30 000, in any other case.

Division 2—Enfor ceable undertakings

180 Enforceable undertakings

D

)

3
(4)

This section appliesif a person has contravened,
or if the Regulatory Authority alleges a person has
contravened, a provision of this Law.

The Regulatory Authority may accept awritten
undertaking from the person under which the
person undertakes to take certain actions, or
refrain from taking certain actions, to comply with
this Law.

A person may with the consent of the Regulatory
Authority withdraw or amend an undertaking.

The Regulatory Authority may withdraw its
acceptance of the undertaking at any time and the
undertaking ceases to be in force on that
withdrawal.
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(5) While an undertaking isin force, proceedings may
not be brought for any offence constituted by the
contravention or alleged contravention in respect
of which the undertaking is given.

(6) If aperson complieswith the requirements of an
undertaking, no further proceedings may be
brought for any offence constituted by the
contravention or alleged contravention in respect
of which the undertaking was given.

(7) The Regulatory Authority may publish on the
Regulatory Authority's website an undertaking
accepted under this section.

181 Failureto comply with enfor ceable undertakings

(1) If the Regulatory Authority considers that the
person who gave an undertaking under
section 180 has failed to comply with any of its
terms, the Regulatory Authority may apply to the
relevant tribunal or court for an order under
subsection (2) to enforce the undertaking.

(2) If therelevant tribunal or court is satisfied that the
person has failed to comply with aterm of the
undertaking, the relevant tribunal or court may
make any of the following orders—

(a) an order directing the person to comply with
that term of the undertaking;

(b) an order that the person take any specified
action for the purpose of complying with the
undertaking;

(c) any other order that the relevant tribunal or
court considers appropriate in the
circumstances.

(3) If therelevant tribunal or court determines that the
person has failed to comply with aterm of the
undertaking, proceedings may be brought for any
offence constituted by the contravention or
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alleged contravention in respect of which the
undertaking was given.

Division 3—Prohibition notices

182 Groundsfor issuing prohibition notice

(1) The Regulatory Authority may give a prohibition
notice to a person who isin any way involved in
the provision of an approved education and care
serviceif it considers that there may be an
unacceptable risk of harm to achild or children if
the person were allowed—

(a) toremain on the education and care service
premises; or

(b) to provide education and care to children.

(2) For the purposes of subsection (1), a person may
be involved in the provision of an approved
education and care service as any of the
following—

(@) an approved provider;
(b) acertified supervisor;
(c) aneducator;
(d) afamily day care educator;
(e) an employeg;
(f) acontractor;
(g) avolunteer—
or in any other capacity.

183 Show cause noticeto be given before prohibition
notice

(1) Before giving aperson a prohibition notice, the
Regulatory Authority must give the person a
notice (a show cause notice)—
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(a) stating that the Regulatory Authority
proposes to give the person a prohibition
notice; and

(b) stating the reasons for the proposed
prohibition; and

(c) inviting the person to make a written
submission to the Regulatory Authority,
within astated time of at least 14 days, about
the proposed prohibition.

(2) Subsection (1) does not apply if the Regulatory
Authority is satisfied it is necessary, in the
interests of the safety, health or wellbeing of a
child or children, to immediately issue a
prohibition notice to the person.

184 Deciding whether to issue prohibition notice

(1) If the Regulatory Authority gives a show cause
notice under section 183 to a person, the
Regulatory Authority must have regard to any
written submission received from the person
within the time stated in the show cause notice
before deciding whether to give the person a
prohibition notice.

(2) If the Regulatory Authority decides not to issue a
prohibition notice to the person, the Regul atory
Authority must give the person notice of the
decision.
185 Content of prohibition notice

A prohibition notice given to a person must
State—

(a) that the person is prohibited from doing any
of the following—

(i) providing education and careto
children for an education and care
service;
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(ii) being engaged as a supervisor,
educator, family day care educator,
employee, contractor or staff member
of, or being a volunteer at, an education
and care service;

(i) carrying out any other activity relating
to education and care services; and

(b) that the person may apply for cancellation of
the notice; and

(c) how an application for cancellation must be
made.

186 Cancellation of prohibition notice

(1) If the Regulatory Authority is satisfied thereis not
asufficient reason for a prohibition notice to
remain in force for a person, the Regulatory
Authority must cancel the prohibition notice and
give the person notice of the cancellation.

(2) A person for whom aprohibition noticeisin force
may apply to the Regulatory Authority to cancel
the notice.

(3) The application must—
(8) beinwriting; and
(b) include the prescribed information; and
(c) besigned by the person.

(4) The person may state in the application anything
the person considers relevant to the Regulatory
Authority's decision about whether there would be
an unacceptable risk of harm to children if the
person were—

() toremain at the education and care service
premises; or

(b) to provide education and care to children.
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(5) The application may include a statement setting
out any change in the person's circumstances since
the prohibition notice was given or since any
previous application under this section that would
warrant the cancellation of the notice.

(6) The Regulatory Authority must decide the
application as soon as practicable after its receipt.

187 Person must not contravene prohibition notice

While a prohibition notice isin force under this
Law as applying in any participating jurisdiction
for a person, the person must not—

(@) provide education and care to children for an
education and care service; or

(b) be engaged as a supervisor, educator, family
day care educator, employee, contractor or
staff member of, or perform volunteer
services for, an education and care service;
or

(c) carry out any other activity relating to
education and care services.

Penalty: $20 000.

188 Offenceto engage person to whom prohibition
notice applies

An approved provider must not engage a person
as a supervisor, educator, family day care
educator, employee, contractor or staff member
of, or alow a person to perform volunteer services
for, an education and care service if the provider
knows, or ought reasonably to know, a prohibition
notice isin force under this Law as applyingin
any participating jurisdiction in respect of the
person.

Penalty: $20 000, in the case of an individual.
$100 000, in any other case.
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Division 4—Emergency removal of children

189 Emergency removal of children

(1) Thissection appliesif the Regulatory Authority
considers, on reasonable grounds, that thereis an
immediate danger to the safety or health of a child
or children being educated and cared for by an
education and care service.

(2) The Regulatory Authority may remove, or cause
the removal of, the child or children from the
education and care service premises.

(3) In exercising apower under subsection (2)—

(a) the Regulatory Authority may be given such
assistance by other persons (including police
officers) asisreasonably required; and

(b) the Regulatory Authority and any person
assisting the Regulatory Authority may—

(i) enter the education and care service
premises, without warrant; and

(i) usereasonable force as necessary.

(4) If achildisremoved from the education and care
service premises under subsection (2), the
Regulatory Authority must ensure that the child's
parents are immediately notified of the situation
and the child's current location.
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PART 8—REVIEW

Division 1—Internal review

190 Reviewable decision—internal review

A reviewable decision for internal review isa
decision of the Regulatory Authority under this
Law as applying in any participating
jurisdiction—
(a) torefuseto grant aprovider approval, a
service approval or a supervisor certificate;
or

(b) to amend or refuse to amend a provider
approval, a service approval or a supervisor
certificate; or

(c) toimpose acondition on a provider
approval, a service approval or a supervisor
certificate; or

(d) to suspend—
(i) aprovider approva under section 28;
(if) aservice approva under section 73;

(i) asupervisor certificate under
section 126; or

(e) torefuseto consent to the transfer of a
service approval; or

(f) torevoke aservice waiver; or
(g) toissue acompliance direction; or
(h) toissue acompliance notice.
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191 Internal review of reviewable decisions

(1)

)

3)

(4)

()
(6)

(7)

A person who is the subject of areviewable
decision for internal review may apply to the
Regulatory Authority in writing for review of the
decision.

An application under subsection (1) must be
made—

() within 14 days after the day on which the
person is notified of the decision; or

(b) if the person is not notified of the decision,
within 14 days after the person becomes
aware of the decision.

The person who conducts the review for the
Regulatory Authority must not be a person who
was involved in the assessment or investigation of
the person or service to whom or which the
decision relates.

The person conducting the review may ask the
person who applied for the review for further
information.

A review under this section must be conducted
within 30 days after the application is made.
The period specified in subsection (5) may be
extended by up to 30 days—

(@) if arequest for further information is made
under subsection (4); or

(b) by agreement between the person who
applied for the review and the Regulatory
Authority.

The Regulatory Authority may, in relation to an
application under subsection (1)—

(@) confirm the decision; or
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(b) make any other decision that the Regulatory
Authority thinks appropriate.

Division 2—External review

192 Reviewable decision—external review
A reviewable decision for external review is—

(a) adecision of the Regulatory Authority made
under section 191 (other than adecisionin
relation to the issue of a compliance
direction or a compliance notice); or

(b) adecision of the Regulatory Authority under
this Law as applying in any participating
jurisdiction—

(i) to suspend a provider approval under
section 27; or

(i) to cancel aprovider approval under
section 33; or

(iii) to suspend a service approval under
section 72; or

(iv) to cancel aservice approval under
section 79 or 307; or

(v) to suspend or cancel a supervisor
certificate under section 125; or

(vi) to direct the approved provider of a
family day care service to suspend the
care and education of children by a
family day care educator; or

(vii) to give aprohibition notice or to refuse
to cancel a prohibition notice.
Note

A person is not entitled to areview under this section in respect of
asuspension or cancellation of a service approval if that
suspension or cancellation relates only to an associated children's
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service. Any right of review would be under the children's
services law.

193 Application for review of decision of the Regulatory
Authority

(1) A person who isthe subject of areviewable
decision for external review may apply to the
relevant tribunal or court for areview of the
decision.

(2) An application must be made within 30 days after
the day on which the applicant is notified of the
decision that is to be reviewed.

(3) After hearing the matter, the relevant tribunal or
court may—

(&) confirm the decision of the Regulatory
Authority; or

(b) amend the decision of the Regulatory
Authority; or

(c) substitute another decision for the decision
of the Regulatory Authority.

(4) In determining any application under this section,
the relevant tribunal or court may have regard to
any decision under this Law as applying in
another participating jurisdiction of arelevant
tribunal or court of that jurisdiction.

Division 3—General

194 Relationship with Act establishing administrative
body

This Part applies despite any provision to the
contrary in the Act that establishes the relevant
tribunal or court but does not otherwise limit that
Act.
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PART 9—MONITORING AND ENFORCEMENT

Division 1—Authorised officers

195 Authorisation of authorised officers

(1) The Regulatory Authority may authorise any
person who the Regulatory Authority is satisfied
IS an appropriate person to be an authorised
officer for the purposes of this Law.

(2) In considering whether a person is an appropriate
person to be an authorised officer, the Regulatory
Authority must take into account the requirements
for the authorisation of authorised officers
determined by the National Authority under
subsection (5).

(3) An authorised officer holds office on any terms
and conditions stated in the authorisation.

(4) A defect in the authorisation of an authorised
officer does not affect the vaidity of any action
taken or decision made by the authorised officer
under this Law.

(5) The National Authority may determine the
requirements for the authorisation of authorised
officers under this section.

(6) A determination under subsection (5) must be
published on the website of the National
Authority.

196 Identity card

(1) The Regulatory Authority must issue to each
authorised officer an identity card in the form
prescribed by the national regulations.

(2) Theidentity card must identify the authorised
officer as an authorised officer authorised by the
Regulatory Authority under this Law.
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(3) Anauthorised officer must—

() carry theidentity card whenever the officer
isexercising his or her functions under this
Law; and

(b) show theidentity card—

(i) before exercising a power of entry
under this Law; and

(i) at any time during the exercise of a
power under this Law when asked to do
0.

Penalty:  $1000.

(4) Anauthorised officer who failsto comply with
subsection (3)(b) in relation to the exercise of a
power ceases to be authorised to exercise the
power in relation to the matter.

(5 An authorised officer must return hisor her
identity card to the Regulatory Authority on
ceasing to be authorised as an authorised officer
for the purposes of this Law.

Penalty: $1000.
Division 2—Power s of entry
197 Powersof entry for assessing and monitoring

approved education and care service

(1) Anauthorised officer may exercise a power under
this section for any of the following purposes—

(& monitoring compliance with this Law;

(b) arating assessment of an approved education
and care service under Part 5;

(c) obtaining information requested under
section 35 or 83.
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(2) Anauthorised officer may, at any reasonable time
and with such assistants as may reasonably be
required, enter any education and care service
premises and do any of the following—

(a) inspect the premises and any plant,
equipment, vehicle or other thing;

(b) photograph or film, or make audio
recordings or make sketches of, any part of
the premises or anything at the premises,

(c) inspect and make copies of, or take extracts
from, any document kept at the premises,

(d) take any document or any other thing at the
premises;

(e) ask aperson at the premises—

(i) to answer aquestion to the best of that
person's knowledge, information and
belief;

(i) to take reasonable steps to provide
information or produce a document.

(3) A power under subsection (1)(a) to (d) islimited
to adocument or thing that is used or likely to
being used in the provision of the education and
care service.

(4) If the authorised officer takes any document or
thing under subsection (2), he or she must—

(@) give notice of the taking of the document or
thing to the person apparently in charge of it
or to an occupier of the premises; and

(b) return the document or thing to that person
or the premises within 7 days after taking it.
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(5) Anauthorised officer may not, under this section,
enter aresidence unless—

(a) an approved education and care serviceis
operating at the residence at the time of
entry; or

(b) the occupier of the residence has consented
in writing to the entry and the inspection.

198 National Authority representative may enter service
premisesin company with Regulatory Authority

(1) A person authorised by the National Authority, in
company with an authorised officer, may enter
premises used by an approved education and care
service within the usual hours of operation of the
service at those premises.

(2) The entry by the person authorised by the
National Authority is solely for the purpose of
informing the National Authority of the rating
assessment processes of the Regulatory Authority
under Part 5 to assist the National Authority in
promoting consistency across participating
jurisdictions.

199 Powersof entry for investigating approved
education and care service

(1) Anauthorised officer may exercise the powers
under this section to investigate an approved
education and care service if the authorised officer
reasonably suspects that an offence may have
been or may be being committed against this Law.

(2) The authorised officer, with any necessary
assistants, may with or without the consent of the
occupier of the premises, enter the education and
care service premises at any reasonable time and
do any of the following—

() search any part of the premises;
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(b) inspect, measure, test, photograph or film, or
make audio recordings of, any part of the
premises or anything at the premises;

(c) takeathing, or asample of or from athing,
at the premises for analysis, measurement or
testing;

(d) copy, or take an extract from, a document, at
the premises;

(e) takeinto or onto the premises any person,
equipment and materias the authorised
officer reasonably requires for exercising a
power under this subsection;

(f) require the occupier of the premises, or a
person at the premises, to give the authorised
officer information to help the authorised
officer in conducting the investigation.

(3) A power under subsection (1)(b) to (d) islimited
to adocument or thing that is used or likely to be
used in the provision of the education and care
service.

(4) Anauthorised officer may not, under this section,
enter aresidence unless—

(a) an approved education and care serviceis
operating at the residence at the time of
entry; or

(b) the occupier of the residence has consented
in writing to the entry and the inspection.

200 Powersof entry to business premises

(1) Anauthorised officer may exercise powers under
this section if the authorised officer reasonably
suspects that documents or other evidence
relevant to the possible commission of an offence
against this Law are present at the principal office
or any other business premises of an approved
provider.
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(2) The authorised officer, with the consent of the
occupier of the premises, may enter the premises
and do any of the following—

() search any part of the premises;

(b) inspect, measure, test, photograph or film, or
make audio recordings of, any part of the
premises or anything at the premises;

(c) takeathing, or asample of or from athing,
at the premises for analysis, measurement or
testing;

(d) copy, or take an extract from, a document, at
the premises,

(e) takeinto or onto the premises any person,
equipment and materials the authorised
officer reasonably requires for exercising a
power under this subsection;

(f) require the occupier of the premises, or a
person at the premises, to give the authorised
officer information to help the authorised
officer in conducting the investigation.

(3) Anauthorised officer must not enter and search
the premises with the consent of the occupier
unless, before the occupier consents to that entry,
the authorised officer has—

(&) produced hisor her identity card for
inspection; and
(b) informed the occupier—

(i) of the purpose of the search and the
powers that may be exercised; and

(i) that the occupier may refuseto give
consent to the entry and search or to the
taking of anything found during the
search; and
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(iii) that the occupier may refuse to consent
to the taking of any copy or extract
from a document found on the premises
during the search.

201 Entry to premiseswith search warrant

(1) Anauthorised officer under the authority of a
search warrant may enter premises if the
authorised officer reasonably believesthat a
person is operating an education and care service
in contravention of section 103 at or from the
premises.

(2) Anauthorised officer under the authority of a
search warrant may enter any education and care
service premises or any premises where the
authorised officer reasonably believes that an
approved education and care service is operating
if the authorised officer reasonably believes that
the education and care service is operating in
contravention of this Law.

(3) An authorised officer under the authority of a
search warrant may enter the principal office or
any other business premises of an approved
provider if the authorised officer reasonably
believes that documents or other evidence relevant
to the possible commission of an offence against
this Law are present at those premises.

(4) Schedule 2 appliesin relation to the issue of the
search warrant and the powers of the authorised
officer on entry.

202 Seized items

(1) If an authorised officer has taken a thing under
section 199 or 200 or under a search warrant
under section 201, the authorised officer must take
reasonabl e steps to return the thing to the person
from whom it was taken if the reason for the
taking no longer exists.
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(2) If thething has not been returned within 60 days
after it was taken, the authorised officer must take
reasonabl e steps to return it unless—

() proceedings have been commenced within
the period of 60 days and those proceedings
(including any appeal) have not been
completed; or

(b) acourt makes an order under section 203
extending the period the thing can be
retained.

(3) If an authorised officer has taken a thing under
section 199 or 200 or under a search warrant
under section 201, the authorised officer must
provide the owner of the thing with reasonable
access to the thing.

203 Court may extend period

(1) Anauthorised officer may apply to a court within
the period of 60 days referred to in section 202 or
within a period extended by the court under this
section for an extension of the period for which
the thing can be held.

(2) The court may order the extension if satisfied that
retention of the thing is necessary—

(a) for the purposes of an investigation into
whether an offence has been committed; or

(b) to enable evidence of an offence to be
obtained for the purposes of a prosecution.

(3) The court may adjourn an application to enable
notice of the application to be given to any person.
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Division 3—Other powers

204 Power torequire name and address
(1) Thissection appliesif—

(@) an authorised officer finds a person
committing an offence against this Law; or

(b) an authorised officer finds a personin
circumstances that lead, or the authorised
officer has information that leads, the officer
to reasonably suspect the person is
committing, or has committed, an offence
against this Law.

(2) The authorised officer may require the person to
state the person's name and residential address.

(3) The authorised officer may require the person to
give evidence of the correctness of the stated
name or residential addressif the officer
reasonably suspects the stated name or address to
be false.

205 Power to require evidence of age, name and address
of person

(1) Thissection appliesif—

() the national regulations require a staff
member, afamily day care educator or a
volunteer to have attained a prescribed
minimum age; and

(b) an authorised officer reasonably suspects that
aperson—

(i) isemployed or engaged as a staff
member or afamily day care educator
by, or isavolunteer at, an education
and care service; and

(if) has not attained that prescribed
minimum age.
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(2) The authorised officer may require the person to
state the person's correct date of birth, whether or
not when requiring the person to state the person’s
correct name and address.

(3) Also, the authorised officer may require the
person to provide evidence of the correctness of
the stated date of birth—

(a) at thetime of making the requirement under
subsection (2) if, in the circumstances, it
would be reasonabl e to expect the person to
be in possession of evidence of the
correctness of the stated date of birth; or

(b) otherwise, within 14 days of making the
requirement under subsection (2).

(4) The authorised officer may require the person to
state the person's name and residential address
if—

(a) the person refuses or is unable to comply

with arequirement under subsection (2)
or (3); or

(b) according to the date of birth the person
states, or the evidence of the person's age the
person gives, the person has not attained the
prescribed minimum age.

206 Power of authorised officersto obtain infor mation
documents and evidence

(1) Anauthorised officer may exercise a power under
this section for any of the following purposes—

(& monitoring compliance with this Law;

(b) arating assessment of an approved education
and care service under Part 5;

(c) obtaining information requested under
section 35 or 83.
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(2) Anauthorised officer may, by written notice,
require a specified person to provide to the
authorised officer, by writing signed by that
person or, if the person is not an individual, by a
competent officer of that person, within the time
and in the manner specified in the notice, any
relevant information that is specified in the notice.

(3) Thetime specified in the notice must not be less
than 14 days from the date the notice is issued.

(4) Inthissection—

specified person means a person who is or has
been—

(&) an approved provider, acertified
supervisor or a staff member of, or a
volunteer at, an approved education and
care service; or

(b) afamily day care educator.
Division 4—Offences relating to enfor cement

207 Offenceto obstruct authorised officer

A person must not obstruct an authorised officer
in exercising his or her powers under this Law.

Penalty:  $8000, in the case of an individual.
$40 000, in any other case.
208 Offenceto fail to assist authorised officer
A person must not, without reasonable excuse—

(a) refuseto answer aquestion lawfully asked
by an authorised officer (other than a
question asked under section 197(2)(e)); or

(b) refuseto provideinformation or produce a
document lawfully required by an authorised
officer; or

154



Education and Care Services National Law Act 2010
No. 69 of 2010

Part 9—Monitoring and Enforcement

(c) fail to comply with a requirement made by
an authorised officer under clause 5(2)(f)
or (g) of Schedule 2.

Penalty:  $8000, in the case of an individual.
$40 000, in any other case.
209 Offenceto destroy or damage notices or documents

A person must not, without lawful authority,
destroy or damage any notice or document given
or prepared or kept under this Law.

Penalty:  $8000, in the case of an individual.
$40 000, in any other case.
210 Offenceto impersonate authorised officer

A person must not impersonate an authorised
officer.

Penalty:  $8000.
211 Protection against self incrimination

(1) Anindividual may refuse or fail to give
information or do any other thing that the
individua isrequired to do by or under this Law if
giving the information or doing the thing might
incriminate the individual.

(2) However, subsection (1) does not apply to—

(@) the production of adocument or part of a

document that is required to be kept under
this Law; or

(b) the giving of the individua's name or
address in accordance with this Law; or

(c) anything required to be done under
section 215 or 216.

(3) Any document referred to in subsection (2)(a) that
is produced by an individual or any information
obtained directly or indirectly from that document
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produced by an individual is not admissiblein
evidence against the individual in any criminal
proceedings (except for criminal proceedings
under this Law) or in any civil proceedings.

212 Warningto begiven

(1) Beforerequiring a person to answer a question or
provide information or a document under this Part
or Schedule 2, an authorised officer must—

(@) identify himself or herself to the person as an
authorised officer by producing the officer's
identity card; and

(b) warn the person that afailure to comply with
the requirement or to answer the question,
without reasonable excuse, would constitute
an offence; and

(c) inthe case of an individual, warn the person
about the effect of section 211.

(2) Nothing in this section prevents an authorised
officer from obtaining and using evidence given to
the authorised officer voluntarily by any person.

(3) Thissection does not apply to arequest made
under section 197.

213 Occupier'sconsent to search

(1) Anoccupier who consents in writing to the entry
and inspection of his or her premises under
Division 2 must be given a copy of the signed
consent immediately.

(2) If, inany proceeding, awritten consent is not
produced to the court, it must be presumed until
the contrary is proved that the occupier did not
consent to the entry and search.
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Division 5—Power s of Regulatory Authority

214 Powersof Regulatory Authority to obtain
information for rating purposes

The Regulatory Authority may, for the purpose of
arating assessment—

(a) ask the approved provider of the approved
education and care service for any
information and documents; and

(b) make any inquiriesit considers appropriate.

215 Power of Regulatory Authority to obtain
information, documents and evidence by notice

(1) Thissection appliesif the Regulatory Authority
reasonably suspects that an offence has or may
have been committed against this Law.

(2) The Regulatory Authority may, by written notice,
require a specified person—

(a) to provideto the Regulatory Authority, in
writing signed by that person or, if the
person is not an individual, by a competent
officer of that person, within thetime and in
the manner specified in the notice, any
relevant information that is specified in the
notice; or

(b) to produce to the Regulatory Authority, or to
aperson specified in the notice acting on the
Regulatory Authority's behalf, in accordance
with the notice, any relevant document
referred to in the notice; or

(c) to appear before the Regulatory Authority, or
a person specified in the notice acting on the
Regulatory Authority's behalf, at atime and
place specified in the notice to give any
evidence or to produce any relevant
document specified in the notice.
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(3) The notice must—

(@) warn the person that failure or refusal to
comply with the notice would constitute an
offence; and

(b) warn the person about the effect of
sections 217, 218 and 219.

(4) The Regulatory Authority or the person specified
in the notice acting on the Regulatory Authority's
behalf may require the evidence referred to in
subsection (2)(c) to be given on oath or
affirmation and for that purpose may administer
an oath or affirmation.

(5) The person may give evidence under
subsection (2)(c) by telephone or video
conference or other electronic means unless the
Regulatory Authority, on reasonable grounds,
requires the person to give that evidencein
person.

(6) Inthissection, specified person has the meaning
given in section 206(4).

216 Power of Regulatory Authority to obtain
infor mation, documents and evidence at education
and care service

(1) Thissection appliesif the Regulatory Authority
reasonably suspects that an offence has or may
have been committed against this Law.

(2) The Regulatory Authority may require a specified
person at an education and care service—

(a) to provide the Regulatory Authority, or a
person acting on the Regulatory Authority's
behalf, with any specified information that is
relevant to the suspected offence; or
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(b) to produce to the Regulatory Authority, or to
aperson acting on the Regulatory Authority's
behalf, any specified document that is
relevant to the suspected offence.

(3) The Regulatory Authority must—

(@) warn the person that failure or refusal to
comply with the requirement would
constitute an offence; and

(b) warn the person about the effect of
sections 217, 218 and 219.

(4) The Regulatory Authority must not require a
person to remain at the education and care service
more than areasonable time for the purposes of
providing information or producing documents
under subsection (2).

(5) Inthissection, specified person has the meaning
given in section 206(4).

217 Offenceto fail to comply with notice or requirement

A person must not refuse or fail to comply with a
requirement under section 215 or 216 to the extent
that the person is capable of complying with that
requirement.

Penalty: $8000, in the case of an individual.
$40 000, in any other case.
218 Offenceto hinder or obstruct Regulatory Authority

A person must not obstruct or hinder the
Regulatory Authority in exercising a power under
section 215 or 216.

Penalty: $8000, in the case of an individual.
$40 000, in any other case.

159



Education and Care Services National Law Act 2010
No. 69 of 2010

Part 9—Monitoring and Enforcement

219 Sdf incrimination not an excuse

(1) A personisnot excused from complying with a
notice or requirement under section 215 or 216 on
the ground that complying with the notice or
requirement may result in information being
provided that might tend to incriminate the
person.

(2) Subject to subsection (3), disclosed information is
not admissible in evidence against the individual
in any criminal proceedings (other than
proceedings under section 218 or 295) or in any
civil proceedings.

(3) Despite subsection (2), any information obtained
from a document or documents required to be kept
under this Law that is produced by a person is
admissible in evidence against the personin
criminal proceedings under this Law.

(4) Inthissection—
disclosed information means—

(@) theanswer by an individua to any
question asked under section 215
or 216; or

(b) the provision by an individual of any
information in compliance with
section 215 or 216; or

(c) any information obtained directly or
indirectly because of that answer or the
provision of that information.
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PART 10—MINISTERIAL COUNCIL

220 Functionsof Ministerial Council

(1) The Ministerial Council has the following
functions under this Lawv—

@

(b)

(©

(d)

(€)
(f)

(9)

(h)

(i)

()

to oversee the implementation and
administration of the National Quality
Framework;

to promote uniformity in the application and
enforcement of the National Quality
Framework;

to review and approve the National Quality
Standard and set specific standards for
education and care services and classes of
education and care services;

to review and approve therating level system
to be used in rating education and care
services,

to review and approve the fee structure under
this Law;

to review and approve new learning
frameworks for the purposes of this Law;

to monitor the implementation and operation
of, and recommend or approve amendments
to, thisLaw;

to monitor the implementation and operation
of the national regulations;

to review the education and care services to
which this Law applies and recommend, or
amend the national regulations to provide
for, theinclusion of new classes of education
and care services under this Law;

to appoint the members of the Board,;
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(K) to monitor and review the performance of the
National Authority;

(1) any other functions given to the Ministerial
Council by or under this Law.

(2) The Ministerial Council must have regard to the
objectives and guiding principles of the National
Quality Framework in carrying out its functions.

221 Powersof Ministerial Council
The Ministerial Council may—

(@) make recommendations to the Board in
relation to the exercise of the National
Authority's functions under this Law; and

(b) refer any matter to the Board for
consideration and advice; and

(c) make regulationsin accordance with this
Law; and

(d) do anything necessary or convenient to be
donein carrying out its functions.

222 Directions

(1) The Ministerial Council may give directionsto the
Board in relation to the carrying out of the
National Authority's functions under this Law,
including the following—

(a) reporting and accountability to the
Ministerial Council and Regulatory
Authorities;

(b) the application of the National Quality
Framework;

(c) therating level system to be used in rating
education and care services,

(d) the collection and use of information.
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(2) The Ministerial Council may give directionsto a
Regulatory Authority with respect to the
administration of the National Quality
Framework.

(3) A direction under this section cannot be about—

(@) aparticular person or education and care
service; or

(b) aparticular application, approval,
notification, assessment or proceeding; or

(c) the determination of arating for a particular
education and care service.

(4) A direction must bein writing.

(5) A direction must not be inconsistent with this
Law.

(6) A directionisnot alegidativeinstrument or an
instrument of alegidlative character.

(7) A direction to the Board under this section must
be given to the Chairperson of the Board.

(8) The Board or a Regulatory Authority must comply
with adirection given to the Board or the
Authority by the Ministerial Council under this
section.

223 How Ministerial Council exercises powers

(1) TheMinisterial Council isto give adirection for
the purposes of this Law by resolution of the
Council passed in accordance with procedures
determined by the Council.

(2) Anact or thing done by the Ministerial Council
(whether by resolution, instrument or otherwise)
does not cease to have effect merely because of a
change in the Council's membership.
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PART 11—AUSTRALIAN CHILDREN'SEDUCATION AND
CARE QUALITY AUTHORITY

Division 1—The National Authority

224 National Authority

(1) The Australian Children's Education and Care
Quality Authority is established.

(2) The National Authority—

(a) isabody corporate with perpetual
succession; and

(b) has acommon seal; and
(c) may sue and be sued in its corporate hame.
(3) The National Authority represents the State.
225 Functionsof National Authority

(1) Thefunctions of the National Authority are as
follows—

(@) to guide the implementation and
administration of the National Quality
Framework and to monitor and promote
consistency in itsimplementation and
administration;

(b) to report to and advise the Ministerial
Council on the National Quality Framework;

(c) to report to the Regulatory Authorities and
the relevant Commonwealth Department in
relation to the following—

(i) the collection of information under this
Law;

(i) the evaluation of the National Quality
Framework;
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(d) to establish consistent, effective and efficient
procedures for the operation of the National
Quality Framework;

(e) to determine the arrangements for national
auditing for the purposes of this Law;

(f) to keep national information on the
assessment, rating and regulation of
education and care services,

(g) to establish and maintain national registers of
approved providers, approved education and
care services and certified supervisors and to
publish those registers,

(h) to promote and foster continuous quality
improvement by approved education and
care services,

() to publish, monitor and review ratings of
approved education and care services,

() to make determinations with respect to the
highest level of rating for approved
education and care services,

(K) in conjunction with the Regulatory
Authorities, to educate and inform education
and care services and the community about
the National Quality Framework;

() to publish guides and resources—

(i) to support parents and the community
in understanding quality in relation to
education and care services,; and

(i) to support the education and care
services sector in understanding the
National Quality Framework;

(m) to publish information about the
implementation and administration of the
National Quality Framework and its effect
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on developmental and educational outcomes
for children;

(n) to publish practice notes and guidelines for
the application of this Law;

(o) to determine the qualifications for authorised
officers and to provide support and training
for staff of Regulatory Authorities,

(p) to determine the qualifications required to be
held by educators, including the assessment
of equivalent qualifications;

(q) any other function given to the National
Authority by or under this Law.

(2) Incarrying out its functions, the National
Authority must ensure that the regulatory burden
on education and care servicesis minimised as far
aspossible.

(3) In carrying out its functions, the National
Authority must have regard to the objectives and
guiding principles of the National Quality
Framework.

226 National Authority may advise and seek guidance of
Ministerial Council

The Nationa Authority may provide advice to and
seek the guidance of the Ministerial Council if the
National Authority considersit necessary in
carrying out its functions under this Law.

227 Powersof National Authority

(1) The National Authority has all the powers of an
individua and, in particular, may—

(a) enter into contracts; and

(b) acquire, hold, dispose of, and deal with, real
and personal property; and

(c) borrow and invest money; and
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(d)

(€)

develop and supply resources and
consultancy services to the education and
care sector on acommercia basis, and

do anything necessary or convenient to be
donein carrying out its functions.

(2) Without limiting subsection (1), the National
Authority may—

@

(b)

(©)

(d)

(€)

collect, hold and use information obtained
under this Law by the National Authority or
aRegulatory Authority about the provision
of education and care to children including
information about outcomes for children and
about providers of education and care
services in each participating jurisdiction;
and

Note

See section 270, which provides for the National
Authority to publish information about approved
providers.

devel op protocols for communication and
dispute resolution among the National
Authority, the Regulatory Authorities and
the relevant Commonwealth Department to
provide for consistency in the
implementation and administration of the
National Quality Framework; and

collect, waive, reduce, defer and refund fees
and enter into agreementsin relation to fees
in accordance with the national regulations;
and

enter into agreementsin relation to fees and
funding with the Regulatory Authorities; and

undertake research and evaluation activities
for the purpose of its functions under this
Law.
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228 Co-operation with participating jurisdictions and
Commonwealth

(1) The National Authority may exercise any of its
functionsin co-operation with or with the
assistance of a participating jurisdiction or the
Commonwealth, including in co-operation with or
with the assistance of any of the following—

(a8 agovernment agency of a participating
jurisdiction or of the Commonwealth; or

(b) an educationa body or other body
established by or under alaw of a
participating jurisdiction or the
Commonwealth; or

(c) aprescribed body or body in a prescribed
class of bodies.

(2) In particular, the National Authority may—

(a) ask aperson or body referredtoin
subsection (1) for information that the
Authority requires to carry out its functions
under this Law; and

(b) usetheinformation to carry out its functions
under this Law.

(3) A person or body referred to in subsection (1) that
receives arequest for information from the
National Authority is authorised to give the
information to the National Authority.

229 National audit functions

(1) The National Authority isto undertake national
audits of the administration of the National
Quality Framework and—

(@) review the findings of the national audit
processes; and
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(b) evaluate trends in the administration of the
National Quality Framework across
participating jurisdictions; and

(c) advisethe Regulatory Authorities about the
outcomes of the national audit processes and
its evaluations; and

(d) report to the Ministerial Council on the
outcomes of the national audit and
eval uation processes.

(2) Theaudits are to be undertaken at the intervals,
and by the means, determined by the National
Authority.

Division 2—The Board of the National Authority

Subdivision 1—Establishment and responsibilities

230 National Authority Board

The National Authority has a governing body
known as the Australian Children's Education and
Care Quality Authority Board.

231 Responsibilities of Board

(1) Theaffairsof the National Authority are to be
controlled by the Board.

(2) The Board has all the powers and duties and all
the functions of the National Authority.

(3) All acts and things done in the name of, or on
behalf of, the National Authority by or with the
authority of the Board are taken to have been done
by the National Authority.

(4) The Board must ensure that the National
Authority carries out its functions and duties and
exercisesits powersin a proper, effective and
efficient way.
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(5) The Board has any other functions given to it
under this Law.

(6) Any report to the Ministerial Council under this
Law isto be made by or through the Board.

(7) The Board must act in accordance with any
directions given to the Nationa Authority by the
Ministerial Council under section 222.

(8) The Board must work collaboratively with the
Regulatory Authorities and the relevant
Commonwealth Department to support and
promote the National Quality Framework.

232 Membership of Board

(1) The Board consists of up to 13 members
appointed by consensus of the Ministeria
Council.

(2) The Ministerial Council must appoint by
consensus one person to be the Chairperson of the
Board.

(3) One member isto be appointed for each State and
Territory from 2 persons nominated by each State
or Territory Minister on the Ministerial Council.

(4) The Commonweath Minister may nominate up to
8 persons for appointment to the Board.

(5) Four of the persons nominated under subsection
(4) must be appointed to the Board.

(6) The Ministerial Council must appoint by
consensus one of the membersreferred to in
subsection (3) or (5) to be the Deputy Chairperson
of the Board.

(7) The members appointed to the Board must have
professional skills and expertise in one or more of
the following areas—

(a) assessment of quality in education and care
services or other relevant services,
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(b) early childhood development;

(c) labour market and workforce participation
and development;

(d) best practice regulation;

(e) financial management and corporate
governance;

(f) research, evaluation and performance;

(9) any other areas of skill determined by the
Ministerial Council.

(8) In appointing members of the Board, the
Ministerial Council must have regard to the need
for the Board to have an appropriate balance of
skills and expertise among its members.

Subdivision 2—Members

233 Terms of office of members

(1) Subject to this Subdivision, members of the Board
hold office on the terms and conditions
determined by the Ministerial Council.

(2) Subject to this Subdivision, amember of the
Board holds office for a period, being not more
than 3 years, specified in the member's
appointment.

(3) A member may be reappointed for a further period
of not more than 3 years.

(4) The maximum consecutive period of appointment
of amember is 2 terms.

234 Remuneration

The remuneration and allowances (if any) to be
paid to members of the Board are to be
determined from time to time by the Ministerial
Council.
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235 Vacancy in the office of member

(1) The office of amember of the Board becomes
vacant if the member—

@
(b)

(©
(d)

(€)

(f)

completes aterm of office; or

resigns the office by instrument addressed to
the Chairperson of the Board; or

is removed from office by the Ministerial
Council under this section; or

in the case of the Chairperson of the Board,
is absent, without leave first being granted
by the Chairperson of the Ministerial
Council, from 3 or more consecutive
meetings of the Board; or

in the case of any other member, is absent,
without leave first being granted by the
Chairperson of the Board, from 3 or more
consecutive meetings of the Board of which
reasonabl e notice has been given to the
member personally or by post; or

dies.

(2) The Chairperson of the Ministerial Council may
remove a member of the Board from office if—

@

(b)

the member has been found guilty of an
offence (whether in a participating
jurisdiction or elsewhere) that, in the opinion
of the Chairperson of the Ministeria
Council, renders the member unfit to
continue to hold the office of member; or

the member becomes bankrupt, applies to
take the benefit of any law for therelief of
bankrupt or insolvent debtors, compounds
with the member's creditors or makes an
assignment of the member's remuneration for
their benefit; or
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(c) the Board recommends the removal of the
member, on the basis that the member has
engaged in misconduct or hasfailed, or is
unable, to properly carry out the member's
functions as a member.

(3) The Chairperson of the Board may resign by
written notice addressed to the Chairperson of the
Ministerial Council.

(4) A resignation takes effect ontheday that it is
received by the Chairperson of the Board or the
Chairperson of the Ministeria Council (asthe
case requires) or alater day specified in the notice
of resignation.

(5) If the office of amember of the Board becomes
vacant, the Chairperson of the Board must notify
the Chairperson of the Ministerial Council of the
vacancy.

(6) If the office of the Chairperson of the Board
becomes vacant, the Deputy Chairperson of the
Board must notify the Chairperson of the
Ministeria Council of the vacancy.

236 Acting positions

(1) The Deputy Chairperson of the Board isto act as
the Chairperson of the Board—

(a) during avacancy in the office of
Chairperson; or

(b) during any period that the Chairperson—
(i) isabsent from duty; or

(ii) is, for any reason, unable to carry out
the duties of that office.
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(2) While the Deputy Chairperson of the Board is
acting in the office of Chairperson—

(&) heor she hasall the powers and functions of
the Chairperson; and

(b) this Law and other laws apply to the Deputy
Chairperson asif he or she were
Chairperson.

(3) Anything done by or in relation to the Deputy
Chairperson when purporting to act in the office
of Chairperson is not invalid merely because the
occasion for the Deputy Chairperson to act had
not arisen or had ceased.

(4) The Ministerial Council may, by consensus,
appoint amember of the Board to be the Deputy
Chairperson of the Board—

() during avacancy in the office of Deputy
Chairperson; or

(b) during any period that the Deputy
Chairperson—

(i) isacting as the Chairperson; or
(i) isabsent from duty; or

(iii) is, for any reason, unable to carry out
the duties of that office.

(5) A person nominated by a Minister on the
Ministerial Council may, with the approval of the
Chairperson of the Board, act as a member of the
Board in the place of the member appointed on the
nomination of that Minister if that member is
unable to attend a meeting of the Board.

237 Leaveof absence

(1) The Chairperson of the Ministerial Council may
grant the Chairperson of the Board aleave of
absence on the terms and conditions determined
by the Chairperson of the Ministerial Council.
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(2) The Chairperson of the Board may grant leave of
absence to any other member of the Board on the
terms and conditions determined by the
Chairperson of the Board.

(3) The Chairperson of the Board must notify the
Chairperson of the Ministerial Council if the
Chairperson of the Board grants to amember a
leave of absence of more than 6 months.

(4) If amember of the Board has been granted aleave
of absence of 3 months or more, the Ministerial
Council may appoint a person nominated by the
Minister who nominated the member to act asa
member of the Board in the place of the member
during that leave of absence.

238 Disclosure of conflict of interest
Q) —

(&) amember of the Board has adirect or
indirect pecuniary or other interest in a
matter being considered or about to be
considered at a meeting of the Board; and

(b) theinterest appearsto raise a conflict with
the proper performance of the member's
dutiesin relation to the consideration of the
matter—

the member must, as soon as possible after the
relevant facts have come to the member's
knowledge, disclose the nature of the interest at a
meeting of the Board.

(2) Particulars of any disclosure made under
subsection (1) must be recorded by the Board.

(3) After amember has disclosed the nature of an
interest in any matter, the member must not,
unless the Ministerial Council or the Board
otherwise determines—
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(a) be present during any deliberation of the
Board with respect to the matter; or

(b) take part in any decision of the Board with
respect to the matter; or

(c) be provided with any written material in
relation to the matter.

(4) For the purposes of the making of a determination
by the Board under subsection (3), a member who
has a direct or indirect pecuniary or other interest
in amatter to which the disclosure relates must
not—

() be present during any deliberation of the
Board for the purpose of making the
determination; or

(b) take part in the making of the determination
by the Board.

(5) A contravention of this section does not invalidate
any decision of the Board.

Subdivision 3—Procedure of Board

239 General procedure

(1) The Board must hold such meetings as are
necessary for it to perform its functions.

(2) Subject to thisLaw, the procedure for the calling
of meetings of the Board and for the conduct of
business at those meetingsisto be as determined
by the Board.

(3) The Chairperson of the Board may convene any
meetings of the Board that are, in his or her
opinion, necessary for the efficient performance of
the functions of the Board.
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(4) The Chairperson of the Board must convene a
meeting of the Board at the written request of the
Ministerial Council.

(5 The Board must keep minutes of its meetings.
240 Quorum

The quorum for a meeting of the Board is
9 members of whom—

(8 one must be the Chairperson or Deputy
Chairperson; and

(b) five must be members appointed on the
nomination of State and Territory Ministers;
and

(c) one may be amember appointed on the
nomination of the Commonwealth Minister.

241 Chief executive officer may attend meetings of the
Board

(1) The chief executive officer of the National
Authority, subject to the policies and procedures
of the Board, may attend meetings of the Board
and participate in its deliberations but—

(&) isnot amember of the Board; and

(b) isnot entitled to vote at a meeting of the
Board.

(2) Section 238 appliesto the chief executive officer
in relation to attendance at meetings of the Board
asif the chief executive officer were amember of
the Board.

242 Presiding member

The Chairperson (or, in the absence of the
Chairperson, the Deputy Chairperson) isto
preside at a meeting of the Board.
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243 Voting

(1) Atameeting of the Board each member will have
adeliberative vote.

(2) A decision supported by a magjority of the votes
cast at the meeting of the Board at which a
guorum is present is the decision of the Board.

(3) Intheevent of an equality of votesthe
Chairperson (or the Deputy Chairperson if the
Chairperson is not present), will have a second or
casting vote.

(4) The Board must keep arecord of all decisions
made at a meeting.

(5) If adecision of the Board to recommend a matter
to the Ministerial Council is not arrived at
unanimously, the Chairperson of the Board must
advise the Ministeria Council of the reasons for
and extent of the minority opinions.

244 Defectsin appointment of members

A decision of the Board is not invalidated by any
defect or irregularity in the appointment of any
member (or acting member) of the Board.

245 Transaction of business by alter native means

(1) The Board may, if it thinksfit, transact any of its
business by the provision of papersto al the
members of the Board for the time being, and a
resolution in writing approved in writing by a
majority of the members constituting a quorum of
the Board is taken to be a decision of the Board.

(2) The Board may, if it thinksfit, transact any of its
business at a meeting at which members (or some
members) participate by telephone, closed-circuit
television or other means, but only if any member
who speaks on a matter before the meeting can be
heard by the other members.
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(3) For the purposes of—

(@) the approval of aresolution under
subsection (1); or

(b) ameeting held in accordance with
subsection (2)—

the Chairperson and each member have the same
voting rights as they have at an ordinary meeting
of the Board.

(4) Papers may be circulated among the members for
the purposes of subsection (1) by facsimile, email
or other transmission of the information in the
papers concerned.

246 Delegation by Board

(1) The Board may, in writing, delegate any of its
functions, powers or dutiesto—

(@) aRegulatory Authority; or

(b) the chief executive of an entity or the head of
agovernment department of a participating
jurisdiction nominated by the member of the
Ministerial Council who represents that
jurisdiction; or

(c) the chief executive officer of the National
Authority; or

(d) acommittee established by the Board; or

(e) any other entity with the approval of the
Ministerial Council.

(2) Subject to the delegation under subsection (1), a
chief executive of an entity or head of a
government department may subdelegate a
delegated function, power or duty to a member of
staff of the entity or department.
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(3) The chief executive officer of the National
Authority may subdel egate a delegated power,
function or duty to a member of the staff of the
National Authority.

247 Committees

(1) The Board may establish committeesto assist it in
carrying out its functions.

(2) The Board must determine—

(&) the membership and functions of a
committee;

(b) the procedure at or in relation to meetings of
the committee including—

(i) the convening of meetings; and

(i) the quorum for meetings; and

(iii) the selection of a committee member to
be the chairperson of the committee;
and

(iv) the manner in which questions arising
at meetings of the committee are to be
decided;

(c) the procedures for reporting to the Board.

(3) A committee must give the Board any reports,
documents and information relating to the
committee's functions and activities that the Board
requests.

(4) The Board must report to the Ministerial Council
on any committeesit establishes.
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Subdivision 4—Chief executive officer of the National
Authority

248 Chief executive officer

(1) Subject to this section, the Chairperson of the
Board isto appoint a person as chief executive
officer of the National Authority.

(2) The appointment may only be made after the
Ministerial Council has first endorsed the
appointment on the recommendation of the Board.

249 Functions of chief executive officer

(1) The chief executive officer isresponsible for the
day to day management of the affairs of the
National Authority.

(2) The chief executive officer has any other
functions given to him or her or delegated to him
or her under this Law.

(3) Subject to this Law, the chief executive officer
must comply with the directions and policies of
the Board in carrying out his or her functions.

(4) The chief executive officer isto report to the
Board.

(5) The chief executive officer must manage the
affairs of the National Authority in away that—

(@) promotes the effective use of the resources of
the National Authority; and

(b) isconsistent with this Law.

(6) The chief executive officer must work
collaboratively with the Regulatory Authorities
and the relevant Commonwealth Department to
support and promote the National Quality
Framework.

181



Education and Care Services National Law Act 2010
No. 69 of 2010

Part 11—Australian Children's Education and Care Quality Authority

250 Termsand conditions of appointment

(1) The chief executive officer of the National
Authority is to be appointed for a period, not more
than 3 years, specified in the officer's
appointment, but is eligible for reappointment.

(2) A member of the Board cannot be appointed as
chief executive officer.

(3) Subject to this Law, the chief executive officer
holds office subject to any terms and conditions
that are decided by the Board.

(4) The chief executive officer must not engage in
paid employment outside the duties of his or her
office without the approval of the Chairperson of
the Board.

(5) The Chairperson of the Board must notify the
Chairperson of the Ministerial Council of any
approval given under subsection (4).

(6) The chief executive officer of the National
Authority is taken, while holding that office, to be
amember of the staff of the National Authority.

251 Remuneration

The chief executive officer isto be paid the
remuneration and allowances decided by the
Board.

252 Vacancy in office

The office of the chief executive officer of the
National Authority becomes vacant if—

(a) the chief executive officer resigns from
office by written notice addressed to the
Chairperson of the Board; or
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(b) the appointment of the chief executive
officer is terminated by the Board under this
Law; or

(c) thechief executive officer dies.
253 Resignation

(1) The chief executive officer may resign the office
by written notice addressed to the Chairperson of
the Board.

(2) Theresignation takes effect ontheday that it is
received by the Chairperson of the Board or alater
day specified in the notice of resignation.

(3) The Chairperson of the Board must notify the
Ministeria Council of that resignation.

254 Termination of appointment

(1) The Board may terminate the appointment of the
chief executive officer—

(&) for misconduct or for physical or mental
incapacity that significantly impacts on the
ability of the chief executive officer to
perform therole; or

(b) if the Board is satisfied that the performance
of the chief executive officer has been
unsatisfactory; or

(c) if the chief executive officer engagesin paid
employment outside the duties of his or
office without the approval of the
Chairperson of the Board; or

(d) if the chief executive officer has been found
guilty of an offence (whether in a
participating jurisdiction or elsewhere) that,
in the opinion of the Board, makes the chief
executive officer unfit to continue to be
appointed.
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(2) The Board must terminate the appointment of the
chief executive officer if the chief executive
officer—

(@) becomes bankrupt, applies to take the benefit
of any law for the relief of bankrupt or
insolvent debtors, compounds with the chief
executive officer's creditors or makes an
assignment of the chief executive officer's
remuneration for their benefit; or

(b) isabsent, except on aleave of absence
approved by the Chairperson of the Board,
for 14 consecutive days or for 28 daysin any
period of 12 months; or

(c) fails, without reasonable excuse, to comply
with section 256.

(3) The Chairperson of the Board must notify the
Chairperson of the Ministeria Council of the
termination of the appointment of the chief
executive officer.

255 Acting chief executive officer

(1) The Board may appoint a person to act asthe
chief executive officer—

(&) during any vacancy in the office of chief
executive officer; or

(b) during any period that the chief executive
officer—

(i) isabsent from duty; or

(i) is, for any reason, unable to perform the
duties of that office.

(2) The period of the acting appointment must not
exceed 6 months.
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256 Disclosure of interests

The chief executive officer must give written
notice to the Chairperson of the Board as soon as
possible of any direct or indirect personal or
pecuniary interest that the chief executive officer
has, or acquires, or may acquire, that conflicts or
could conflict with the proper carrying out of the
chief executive officer's functions.

Subdivision 5—Staff, consultants and contractors

257 Staff of National Authority

(1) The National Authority may, for the purpose of
carrying out its functions, employ staff.

(2) The staff of the National Authority areto be
employed on the terms and conditions determined
by the National Authority from time to time.

(3) Subsection (2) is subject to any relevant industrial
award or agreement that appliesto the staff.

258 Staff seconded to National Authority

The National Authority may, in consultation with
the relevant Regulatory Authority or the relevant
Commonwealth Department, make arrangements
for the secondment of staff.

259 Consultants and contractors

(1) The National Authority may engage persons with
suitable qualifications and experience as
consultants or contractors.

(2) Thetermsand conditions of engagement of
consultants or contractors are as decided by the
National Authority from timeto time.
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PART 12—REGULATORY AUTHORITY

260 Functionsof Regulatory Authority

The Regulatory Authority has the following
functions under this Law in relation to this
jurisdiction—

@

(b)

(©)
(d)

(€)

(f)

(9)

to administer the National Quality
Framework;

to assess approved education and care
services against the National Quality
Standard and the national regulations and
determine the ratings of those services;

to monitor and enforce compliance with this
Law;

to recelve and investigate complaints arising
under this Law;

in conjunction with the National Authority
and the relevant Commonweslth
Department, to educate and inform education
and care services and the community in
relation to the National Quality Framework;

to work in collaboration with the National
Authority to support and promote continuous
quality improvements in education and care
services,

to undertake information collection, review
and reporting for the purposes of—

(i) theregulation of education and care
services; and

(i) reporting on the administration of the
National Quality Framework; and

(iii) the sharing of information under this
Law;

186



Education and Care Services National Law Act 2010

No. 69 of 2010
Part 12—Regulatory Authority

(h)

any other functions conferred on the
Regulatory Authority under this Law.

261 Powersof Regulatory Authority

(1) The Regulatory Authority has the power to do all
things that are necessary or convenient to be done
for, or in connection with, or that are incidental to
the carrying out of its functions under this Law.

(2) Without limiting subsection (1), the Regulatory
Authority has the following powers under this
Law in relation to this jurisdiction—

@

(b)

(©)

(d)

(€)

to collect, hold and use information obtained
under this Law by the Regulatory Authority
or the National Authority about the provision
of education and care to children including
information about outcomes for children and
information about providers of education and
care services in each participating
jurisdiction;

subject to the Privacy Act 1988 of the
Commonwealth, to collect, hold and use
information about providers of education and
care services, family day care educators and
certified supervisors;

to maintain and publish registers of approved
providers, approved education and care
services and certified supervisors,

to publish information about the National
Quality Framework, including ratings and
prescribed information about compliance
with this Law;

to collect, waive, reduce, defer and refund
fees (including late payment fees) and enter
into agreementsin relation to fees,
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(f) to enter into agreements relating to fees and
funding with the National Authority;

(g) to exercise any other powers conferred on it
by this Law.

262 Delegations

(1) The Regulatory Authority may in writing delegate
any of its functions and powers under this Law
(other than this power of delegation) to—

(a) any person employed under a public sector
law of thisjurisdiction; or

(b) aprescribed person or apersonina
prescribed class of persons.

(2) A delegate of the Regulatory Authority must
disclose to the Regulatory Authority, at the
request of the Authority, any direct or indirect
personal or pecuniary interest the delegate may
have in relation to the delegated functions and
powers.
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PART 13—INFORMATION, RECORDS AND PRIVACY

Divison 1—Privacy

263 Application of Commonwealth Privacy Act

(1) The Privacy Act applies asalaw of aparticipating
jurisdiction for the purposes of the National
Quality Framework.

(2) For the purposes of subsection (1), the Privacy
Act applies—

(a) asif areference to the Office of the Privacy
Commissioner were areference to the Office
of the National Education and Care Services
Privacy Commissioner; and

(b) asif areferenceto the Privacy
Commissioner were areference to the
National Education and Care Services
Privacy Commissioner; and

(c) with any other modifications made by the
national regulations.

(3) Without limiting subsection (2)(c), the national
regul ations may—

(a) provide that the Privacy Act applies under
subsection (1) asif aprovision of the Privacy
Act specified in the national regulations were
omitted; or

(b) provide that the Privacy Act applies under
subsection (1) asif an amendment to the
Privacy Act made by alaw of the
Commonwealth, and specified in the national
regulations, had not taken effect; or

(c) confer jurisdiction on atribunal or court of a
participating jurisdiction.
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(4) Inthis section—

Privacy Act means the Privacy Act 1988 of the
Commonwealth, asin force from timeto
time.

Division 2—Application of Commonwealth FOI Act

264 Application of Commonwealth FOI Act

(1) TheFOI Act applies as alaw of a participating
jurisdiction for the purposes of the National
Quality Framework.

(2) For the purposes of subsection (1), the FOI Act
applies—

() asif areferenceto the Office of the Freedom
of Information Commissioner were a
reference to the Office of the National
Education and Care Services Freedom of
Information Commissioner; and

(b) asif areferenceto the Freedom of
Information Commissioner were areference
to the Nationa Education and Care Services
Freedom of Information Commissioner; and

(c) with any other modifications made by the
national regulations.

(3) Without limiting subsection (2), the national
regul ations may—

(&) provide that the FOI Act applies under
subsection (1) asif aprovision of the FOI
Act specified in the national regulations were
omitted; or

(b) provide that the FOI Act applies under
subsection (1) asif an amendment to the FOI
Act made by alaw of the Commonwealth,
and specified in the national regulations, had
not taken effect; or
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(c) confer jurisdiction on atribunal or court of a
participating jurisdiction.
(4) Inthissection—

FOI Act means the Freedom of Information Act
1982 of the Commonwealth, asin force from
timeto time.

Division 3—Application of New South Wales State Records
Act

265 Application of State Records Act

(1) The State Records Act appliesasalaw of a
participating jurisdiction for the purposes of the
National Quality Framework except to the extent
that this Law appliesto a Regulatory Authority
and the records of a Regulatory Authority.

(2) The nationa regulations may modify the State
Records Act for the purposes of this Law.

(3) Without limiting subsection (2), the national
regul ations may—

(a) provide that the State Records Act applies
under subsection (1) asif aprovision of the
State Records Act specified in the national
regul ations were omitted; or

(b) provide that the State Records Act applies
under subsection (1) asif an amendment to
the State Records Act made by alaw of New
South Wales, and specified in the nationa
regulations, had not taken effect; or

(c) confer jurisdiction on atribunal or court of a
participating jurisdiction.
(4) Inthissection—
State Records Act means the State Records Act

1998 of New South Wales, asin force from
timeto time.
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Division 4—Registers

266 Register of approved providers

(1) The National Authority must keep aregister of
approved providers.

(2) The register must contain—
() the name of each approved provider; and
(b) any other prescribed information.

(3) Theregister of approved providers may be
inspected at the office of the National Authority
during normal office hours without charge.

(4) A person may obtain a copy of, or extract from,
the register of approved providers on payment of
the prescribed fee.

267 Register of education and care services

(1) The Regulatory Authority must keep aregister of
approved education and care services operating in
the participating jurisdiction.

(2) Theregister of approved education and care
services must contain the following information—

() the name of each service;

(b) the name of the approved provider of each
service;

(c) except inthe case of afamily day care
service, the address of each education and
care service premises,

(d) inthe case of an approved family day care
service, the address of the principal office of
the service;

(e) therating levelsfor each service;
(f) any other prescribed information.
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(3) Theregister of approved education and care
services may be inspected at the office of the
Regulatory Authority during normal office hours
without charge.

(4) A person may obtain a copy of, or extract from,
the register of approved education and care
services on payment of the prescribed fee.

(5) The Regulatory Authority must provide a copy of
the register of approved education and care
services (as updated from time to time) to the
National Authority and the relevant
Commonweal th Department.

268 Register of certified supervisors

(1) The National Authority must keep aregister of
certified supervisors.

(2) Theregister of certified supervisors must contain
the following information—

() the name of each certified supervisor;
(b) any other prescribed information.

(3) Theregister of certified supervisors may be
inspected at the office of the National Authority
during normal office hours without charge.

(4) A person may obtain a copy of, or extract from,
the register of certified supervisors on payment of
the prescribed fee.

269 Register of family day care educators

(1) The approved provider of afamily day care
service must keep at its principal office aregister
of each family day care educator and any other
person engaged by or registered with afamily day
care service to educate and care for a child.
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(2) Theregister must contain the prescribed
information in respect of each family day care
educator engaged by or registered with afamily
day care service to educate and care for children.

(3) The approved provider must provide any
information on the register of family day care
educators and any changes to that information to
the Regulatory Authority on request.

Division 5—Publication of information

270 Publication of information

(1) The National Authority and the Regulatory
Authority may publish the following information
about approved providers, approved education and
care services and certified supervisors—

(&) the name of each provider, service or
supervisor;

(b) except in the case of approved family day
care services, the address of each education
and care service premises,

(c) inthe case of approved family day care
services, the address of the principal office
of each service;

(d) therating levels of each approved education
and care service;

(e) other prescribed information in respect of
approved education and care services.

(2) The National Authority—
(@) must publish on its website—
(i) theregister of approved providers; and
(i) theregister of certified supervisors; and
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(b) may publish on its website the register of
approved education and care services as kept
by a Regulatory Authority.

(3) The Regulatory Authority must publish on its
website the register of approved education and
care services kept by the Regulatory Authority.

(4) Therelevant Commonwealth Department is
authorised to publish the register of approved
education and care services on awebsite kept by
that department.

(5) The Regulatory Authority may publish the
prescribed information about—

(@) enforcement actions taken under this Law,
including information about compliance
notices, prosecutions, enforceable
undertakings, suspension or cancellation of
approvals or certificates; and

(b) any prescribed matters.

(6) Information published under this section must not
include information that could identify or lead to
the identification of an individual other than—

(@) an approved provider or certified supervisor;
or

(b) aperson who is being prosecuted for an
offence against this Law.

Division 6—Disclosur e of information

271 Disclosure of information to other authorities

(1) The Regulatory Authority and any government
department, public authority and local authority
may disclose information in respect of education
and care services to each other for the purposes of
this Law.
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(2) The Regulatory Authority may disclose
information in respect of education and care
servicesto the National Authority or a Regulatory
Authority of aparticipating jurisdiction or a
person acting for that Authority—

(@) for the purposes of this Law; or

(b) for the purposes of research and the
development of national policy with respect
to education and care services.

(3) The Regulatory Authority may disclose
information in respect of education and care
services to the relevant Commonweslth
Department or a person acting for the relevant
Commonwealth Department—

(@) for the purposes of this Law; or

(b) for the purposes of research and the
development of national policy with respect
to education and care services; or

(c) for apurpose relating to the funding of
education and care services; or

(d) for apurpose relating to the payment of
benefits or alowances to persons using
education and care services.

(4) The Regulatory Authority must disclose to the
Regulatory Authorities of other participating
jurisdictions the suspension or cancellation of a
working with children check, working with
children card or teacher registration of a
nominated supervisor or certified supervisor of
which it is notified under this Law.

(5) The Regulatory Authority may disclose to the
head of the government department responsible
for the administration of aworking with children
law, any prohibition notice issued under this Law
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as applying in any participating jurisdiction in
respect of the person.

(6) A disclosure of information under this sectionis
subject to—

(@) Divisonl; and

(b) any protocol approved by the National
Authority for the purposes of this section.

(7) Information provided under this section must not
include information that could identify or lead to
the identification of an individual other than—

(a) an approved provider or acertified
supervisor; or

(b) afamily day care educator who has been
suspended from providing education and
careto children as part of afamily day care
service; or

(c) aperson to whom a prohibition notice
applies; or

(d) apersonwho is being prosecuted for an
offence against this Law.

272 Disclosure of information to education and care
services

(1) If requested by an approved provider, the
Regulatory Authority may disclose the following
information—

(d) whether a person named in the request is
subject to a prohibition notice issued under
this Law as applying in any participating
jurisdiction;

(b) whether afamily day care educator named in
the request has been suspended from
providing education and care to children as
part of afamily day care service.
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(2) A disclosure of information under this sectionis
subject to—

(@) Divisionl; and

(b) any protocol approved by the National
Authority for the purposes of this section.

273 Duty of confidentiality

(1) Anindividua who is, or who has been, a person
exercising functions under this Law must not
disclose to another person protected information.

Penalty:  $5000.
(2) However, subsection (1) does not apply if—

(@) theinformation is disclosed in the exercise of
afunction under, or for the purposes of, or in
accordance with, this Law; or

(b) thedisclosureisauthorised or required by
any law of aparticipating jurisdiction, or is
otherwise required or permitted by law; or

(c) thedisclosureiswith the agreement of the
person to whom the information relates; or

(d) theinformation relates to proceedings before
acourt or tribunal and the proceedings are or
were open to the public; or

(e) theinformation is, or has been accessible to
the public, including because it was
published for the purposes of, or in
accordance with, this Law; or

(f) thedisclosureis otherwise authorised by the
Ministerial Council.
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(3) Inthissection—
protected information means information—

(@) that ispersonal to a particular
individual and that identifies or could
lead to the identification of the
individual; and

(b) that comesto aperson's knowledgein
the course of, or because of, the person
exercising functions under this Law.
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PART 14—MISCELLANEOUS

Division 1—Finance

274 Australian Children's Education and Care Quality
Authority Fund

(1) The Australian Children's Education and Care
Quality Authority Fund is established.

(2) The Authority Fund isafund to be administered
by the National Authority.

(3) The National Authority may establish accounts
with any financia institution for money in the
Authority Fund.

(4) The Authority Fund does not form part of the
consolidated fund or consolidated account of a
participating jurisdiction or the Commonwealth.

275 Paymentsinto Authority Fund
There is payable into the Authority Fund—

(a) al money provided by a participating
jurisdiction or the Commonwealth for the
purposes of the Fund; and

(b) the proceeds of the investment of money in
the Fund; and

(c) dl grants, gifts and donations made to the
National Authority, but subject to any trusts
declared in relation to the grants, gifts or
donations; and

(d) al money directed or authorised to be paid
into the Fund by or under this Law, any law
of a participating jurisdiction or any law of
the Commonwealth; and

(e) any other money and property prescribed by
the national regulations; and
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(f) any other money or property received by the
National Authority in connection with the
exercise of its functions.

276 Paymentsout of Authority Fund

Payments may be made from the Authority Fund
for the purpose of—

(&) paying any costs or expenses, or discharging
any liabilities, incurred by the National
Authority in the administration or
enforcement of this Law or in the
performance of its functions or duties or the
exercise of its powers; and

(b) paying any remuneration or allowances
payable under this Law by the National
Authority; and

(c) dlocating, transferring or reimbursing
money to a participating jurisdiction in
accordance with the national regulations; and

(d) any other payments recommended by the

National Authority and approved by the
Ministerial Council.

277 Investment of money in Authority Fund

The National Authority may invest money in the
Authority Fund in accordance with the national
regulations.

278 Financial management duties of National Authority
The Nationa Authority must—

() ensurethat its operations are carried out
efficiently, effectively and economically; and

(b) keep proper books and records in relation to
the Authority Fund; and
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(c) ensurethat expenditure is made from the
Authority Fund for lawful purposes only
and, as far as possible, reasonable valueis
obtained for money expended from the Fund,;
and

(d) ensurethat its procedures, including internal
control procedures, afford adequate
safeguards with respect to—

(i) the correctness, regularity and propriety
of payments made from the Authority
Fund; and

(i) receiving and accounting for payments
made to the Authority Fund; and

(iii) prevention of fraud or mistake; and

(e) take any action necessary to ensure the
preparation of accurate financial statements
in accordance with Australian Accounting
Standards for inclusion in its annual report;
and

(f) take any action necessary to facilitate the
audit of those financial statementsin
accordance with this Law; and

(g) arrange for any further audit by aqualified
person of the books and records kept by the
National Authority in relation to the
Authority Fund, if directed to do so by the
Ministeria Council.

Division 2—Reporting

279 Annual report

(1) The Board must, within 4 months after the end of
each financial year, submit an annual report of the
National Authority for the financial year to the
Ministerial Council.
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(2) The annual report must include—

(@) an audited financia statement for the period
to which the report relates; and

(b) areport about the National Authority's
performance of its functions under this Law
during the period to which the annual report
relates; and

(c) an assessment of the implementation and
administration of the National Quality
Framework; and

(d) all directions given to the National Authority
by the Ministerial Council and the
Authority's response; and

(e) al directions given to the Regulatory
Authorities by the Ministerial Council and
the Regulatory Authorities responses; and

(f) areport on any committees established by
the Board; and

(9) any other matter determined by the
Ministerial Council.

(3) Thefinancia statement isto be prepared in
accordance with Australian Accounting Standards.

(4) Thefinancia statement isto be audited by a
public sector auditor and areport isto be provided
by the auditor.

(5 The Ministerial Council may extend, or further
extend, the period for submission of an annual
report to the Council by atotal period of up to
3 months.
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(6) Inthissection—

public sector auditor means—

(@) the Auditor-Genera (however
described) of a participating jurisdiction
or the Commonwealth; or

(b) an auditor employed, appointed or
otherwise engaged by an Auditor-
General of a participating jurisdiction
or the Commonwealth.

280 Tabling and publication of annual report

(1) The Ministerial Council must make arrangements

)

for the tabling of the annual report of the National
Authority, and the report of the public sector
auditor with respect to the financial statement in
the report, in the Parliament of a participating
jurisdiction determined by the Ministerial
Council.

As soon as practicable after the annual report has
been tabled in the Parliament determined under
subsection (1), the National Authority must
publish acopy of the report on its website.

281 Other reporting

D

)

3

The National Authority may make any reportsto
the Ministerial Council that it considers necessary
in the performance of its functions.

The Chairperson of the Board must provide to the
Ministerial Council any other reports and
documents and information relating to the
operations of the National Authority that the
Ministerial Council requires.

The Chairperson of the Board may provide to the
responsible Minister of a participating jurisdiction
and the Commonwealth Minister any reports and
documents and information relating to the
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operations of the National Authority that the
responsible Minister requires.

(4) The reports, documents and information referred
to in subsection (2) must be provided within the
time set by the Ministerial Council.

Division 3—Application of Commonwealth Ombudsman Act

282 Application of Commonwealth Ombudsman Act

(1) The Ombudsman Act appliesasalaw of a
participating jurisdiction for the purposes of this
Law except to the extent that this Law appliesto a
Regulatory Authority and the employees,
decisions, actions and records of a Regulatory
Authority.

(2) For the purposes of subsection (1), the
Ombudsman Act applies—

() asif areference to the Commonwealth
Ombudsman were areference to the
Education and Care Services Ombudsman;
and

(b) with any other modifications made by the
national regulations.

(3) Without limiting subsection (2), the national
regul ations may—

(@) provide that the Ombudsman Act applies
under subsection (1) asif aprovision of the
Ombudsman Act specified in the regulations
were omitted; or

(b) provide that the Ombudsman Act applies
under subsection (1) asif an amendment to
the Ombudsman Act made by alaw of the
Commonwealth, and specified in the
regulations, had not taken effect; or
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(c) confer jurisdiction on atribunal or court of a
participating jurisdiction.
(4) Inthissection—

Ombudsman Act means the Ombudsman Act
1976 of the Commonwealth, asin force from
timeto time.

Division 4—L egal proceedings

283 Who may bring proceedingsfor an offence?

(1) Thefollowing persons may bring proceedings for
an offence under thisLaw —

(a8 the Regulatory Authority;

(b) aperson authorised by the Regulatory
Authority;

(c) apoliceofficer.

(2) Inaproceeding for an offence against this Law or
the regulations it must be presumed, in the
absence of evidence to the contrary, that the
person bringing the proceeding was authorised to
bring it.

284 When proceedings may be brought

Proceedings for an offence under this Law must
be commenced within 2 years of the date of the
alleged offence.

285 Offences by bodies cor porate

(1) If abody corporate commits an offence against
this Law, any person with management or control
of the body corporate who failed to exercise due
diligence to prevent the contravention that is the
subject of the offence also commits that offence
and isliable to the penalty for that offence.

(2) The penalty for an offence referred to in this
section is the penalty applicable to an individual.
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286 Application of Law to partnershipsand eligible
associations and other entities

D

2

©)

(4)

()

(6)

(7)

If this Law would otherwise require or permit
something to be done by a partnership, the thing
may be done by one or more of the partners on
behalf of the partnership.

If this Law would otherwise require or permit
something to be done by an eligible association,
the thing may be done by one or more of the
members of the executive committee on behalf of
the association.

If this Law would otherwise require or permit
something to be done by a prescribed entity, the
thing may be done by one or more of the persons
with management or control of the entity on
behalf of the entity.

An offence against this Law that would otherwise
be committed by the partnership is taken to have
been committed by each partner who is a person
with management or control of the partnership.

An offence against this Law that would otherwise
be committed by an eligible association is taken to
have been committed by each person who isa
person with management or control of the
association.

An offence against this Law that would otherwise
be committed by a prescribed entity is taken to
have been committed by each person whoisa
person with management or control of that entity.

The penalty for an offence that is taken to be
committed under this section is the penalty
applicable to an individual.
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287 Multiple holders of an approval

If more than one person holds a provider approval
or service approval under this Law each holder of
the approval isjointly and severally responsible
for compliance with this Law.

288 Doublejeopardy

If a person has been convicted or found guilty in
another participating jurisdiction for an offence
against this Law asit appliesin that jurisdiction,
proceedings cannot be brought in this jurisdiction
against the same person in respect of an offence
concerning the same subj ect-matter.

289 Immunity

(1) A member of the Board of the National Authority,
acommittee of the Board or a Ratings Review
Panel is not personally liable for anything done or
omitted to be done in good faith—

() inthe exercise of apower or the performance
of afunction under this Law; or

(b) inthe reasonable belief that the action or
omission was in the exercise of the power or
the performance of the function under this
Law.

(2) Any liability resulting from an act or omission
that would, but for subsection (1), attach to an
individual referred to in that subsection attaches
instead to the National Authority.

(3) The Regulatory Authority (if anindividual) or a
member of the governing body of the Regulatory
Authority is not personally liable for anything
done or omitted to be done in good faith—

() inthe exercise of apower or the performance
of afunction under this Law; or
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(b) in the reasonable belief that the action or
omission was in the exercise of the power or
the performance of the function under this
Law.

(4) Any liability resulting from an act or omission
that would, but for subsection (3), attach to an
individual referred to in that subsection attaches
instead to the State.

290 Immunity—education law

(1) Thissection appliesif the Regulatory Authority
becomes aware of misconduct by aregistered
teacher or other person who could be subject to
disciplinary action under an education law of a
participating jurisdiction.

(2) The Regulatory Authority may refer the matter to
the relevant disciplinary body under the education
law.

(3) If the Regulatory Authority refers a matter under
subsection (2), a prosecution cannot be brought
under this Law for an offencein relation to that
matter.

291 Infringement offences

(1) Anauthorised officer or other person authorised
by the Regulatory Authority may serve an
infringement notice on a person for a
contravention of—

(a) section 172, 173 or 176; or

(b) offences against the national regulations that
are prescribed for the purposes of this
section.

(2) Theinfringement penalty for an offence for which
an infringement notice may be served on a person
isthe amount which is 10 per cent of the
maximum penalty that could be imposed on the
person in respect of that offence.
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(3) Aninfringement notice must be in the form
prescribed or contain the information prescribed
by the infringements law of this jurisdiction.

(4) Subject to this section, the infringements law of
this jurisdiction applies to infringement notices
served under this section in this jurisdiction.

(5) The payment of an infringement penalty expiates
the offence and is not to be considered in—
(a) assessing whether apersonisafit and proper
person to be involved in the provision of, or

to be a supervisor of, an education and care
service; or

(b) assessing an approved education and care
service under Part 5.

292 Evidentiary certificates

A certificate purporting to be signed by the chief
executive officer of the National Authority or by a
Regulatory Authority and stating any of the
following mattersis primafacie evidence of the
matter—

() astated document is one of the following
things made, given, issued or kept under this
Law—

(i) an appointment, approval or decision;
(if) anotice, direction or requirement;
(iii) asupervisor certificate;
(iv) aregister, or an extract from aregister;
(v) arecord, or an extract from arecord,

(b) astated document is another document kept
under this Law;

(c) astated document is a copy of adocument
mentioned in paragraph (a) or (b);
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(d) on astated day, or during a stated period, a
stated person was or was not an approved
provider or a certified supervisor;

(e) onastated day, or during a stated period, an
education and care service was or was not an
approved education and care service;

(f) on astated day, or during a stated period, an
approval was or was not subject to a stated
condition;

(g) on astated day, an approval or supervisor
certificate was suspended or cancelled;

(h) on astated day, or during a stated period, an
appointment as authorised officer was, or
was not, in force for a stated person;

(i) onastated day, a stated person was given a
stated notice or direction under this Law;

(j) onastated day, a stated requirement was
made of a stated person.

Division 5—Service of notices

293 Service of notices

(1) If thisLaw requires or permits a notice to be
served on a person, the notice may be served—

(& onanindividua by—

(i) delivering it to the individua
personaly; or

(i) leaving it at, or by sending it by post to,
the address notified to the sender by the
individual as an address at which
service of notices under this Law will
be accepted or otherwise the address of
the place of residence or business of the
individual last known to the person
serving the document; or
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(iii) sending it by facsimile transmission to
afacsimile number notified to the
sender by the individual as an address
at which service of notices under this
Law will be accepted; or

(iv) sending it by email to an internet
address notified to the sender by the
individual as an address at which
service of notices under this Law will
be accepted; or

(b) on aperson other than an individual by—

(i) leaving it at, or by sending it by post to,
the address notified to the sender by the
person as an address at which service of
notices under this Law will be accepted
or otherwise the address of the head
office, aregistered office or the
principa place of business of the
person; or

(if) sending it by facsimile transmission to
afacsimile number notified to the
sender by the person as an address at
which service of notices under this Law
will be accepted; or

(iii) sending it by email to an internet
address notified to the sender by the
person as an address at which service of
notices under this Law will be
accepted.

(2) Subsection (1) applies whether the word "deliver"”,

"give", "notify", "send" or "serve" or another
expression is used.

(3) Subsection (1) does not affect the power of a court
or tribunal to authorise service of anotice
otherwise than as provided in that subsection.
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294 Service by post

If anotice authorised or required to be served
(whether the word "deliver”, "give", "notify",
"send" or "serve" or another expression is used)
on aperson is served by post, service of the

notice—

(&) may be effected by properly addressing,
prepaying and posting a letter containing the
document; and

(b) in Austraiaor in an external Territory—is,
unless evidence sufficient to raise doubt is
adduced to the contrary, taken to have been
effected on the fourth day after the letter was
posted; and

(c) inanother place—is, unless evidence
sufficient to raise doubt is adduced to the
contrary, taken to have been effected at the
time when the letter would have been
delivered in the ordinary course of the post.

Divison 6—False or misleading infor mation

295 Falseor misleading information or documents

(1) A person must not give the Regulatory Authority
or an authorised officer under this Law any
information or document that the person knowsis
false or misleading in a materia particular.

Penalty:  $6000, in the case of an individual.
$30 000, in any other case.

(2) Subsection (1) does not apply in respect of the
giving of adocument, if the person when giving
the document—

(& informsthe Regulatory Authority or
authorised officer, to the best of the person's
ability, how it isfalse or misleading; and
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(b) givesthe correct information to the
Regulatory Authority or authorised officer if
the person has, or can reasonably obtain, the
correct information.

Division 7—~Protection from reprisal

296 Definitions
In this Division—
protected disclosure means a disclosure of

information or provision of documents to the
Regulatory Authority—

(@) pursuant to arequest under this Law; or

(b) where the person making the disclosure
has a reasonable belief that—

(i) an offence against this Law has
been or is being committed; or

(i) the safety, health or wellbeing of a
child or children being educated
and cared for by an education and
care serviceisat risk;

serious detrimental action includes dismissal,
involuntary transfer, loss of promotion and
demotion.

297 Protection from reprisal

(1) A person must not take serious detrimental action
against aperson in reprisal for a protected
disclosure.

Penalty: $10 000 in the case of an individual.
$50 000 in any other case.
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(2) A person takes serious detrimental actionin
reprisal for a protected disclosure if—

(@) the person takes or threatens to take the
action because—

(i) aperson has made, or intends to make,
a protected disclosure; or

(i) the person believes that a person has
made or intends to make the protected
disclosure; or

(b) the person incites or permits another person
to take or threaten to take the action for
either of those reasons.

(3) In determining whether a person takes serious
detrimental action in reprisal, it isirrelevant
whether or not areason referred to in subsection
(2) isthe only or dominant reason aslong asitisa
substantial reason.

298 Proceedingsfor damagesfor reprisal

(1) A person who takes serious detrimental action
against aperson in reprisal for a protected
disclosureisliable in damagesto that person.

(2) The damages may be recovered in proceedings as
for atort in any court of competent jurisdiction.

(3) Any remedy that may be granted by a court with
respect to atort, including exemplary damages,
may be granted by a court in proceedings under
this section.

(4) Theright of aperson to bring proceedings for
damages does not affect any other right or remedy
available to the person arising from the serious
detrimental action.
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299 Application for injunction or order

A person who believes that serious detrimental
action has been taken or may be taken against him
or her in reprisal for a protected disclosure may
apply to the superior court for—

(@) an order requiring the person who has taken
the serious detrimental action to remedy that
action; or

(b) aninjunction.
300 Injunction or order

(1) If, onreceipt of an application under section 299,
the superior court is satisfied that a person has
taken or intends to take serious detrimental action
against aperson in reprisal for a protected
disclosure, the court may—

(@) order the person who took the serious
detrimental action to remedy that action; or

(b) grant an injunction in any terms the court
considers appropriate.

(2) The superior court, pending the fina
determination of an application under section 299,
may—

(8 make an interim order in the terms of
subsection (1)(a); or

(b) grant an interim injunction.
Divison 8—National regulations

301 National regulations

(1) The Ministerial Council may make regulations for
the purposes of this Law.

(2) The nationa regulations may provide for any
matter that is required or permitted to be
prescribed or necessary or convenient to be
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prescribed for carrying out or giving effect to this

Law.

(3) Without limiting subsection (1), the national
regulations may provide for the following—

@

(b)
(©
(d)

(€)

(f)

(9)

(h)

fees (including application fees and annual
fees) for approvals and certificates and other
things done under this Law;

the indexation of fees;
standards for education and care services;

requirements for educational programs,
including the quality of those programs and
their development, documentation and
delivery;

requirements and standards to be complied
with for the safety, health and wellbeing of
children being educated and cared for by an
education and care service;

requirements and standards to be complied
with for safety, security, cleanliness,
comfort, hygiene and repair of premises,
outdoor spaces, fencing, gates, resources and
equipment used for providing education and
care services,

requirements and standards about the
premises to be used to provide an education
and care service including siting, design,
layout, space, security and entitlement to
occupy;

regquirements and standards for the staffing
of education and care services including the
recruitment (and conduct of criminal history
or other security checks) and the
appointment of staff, performance
improvement, professional standards,
professional development, numbers and
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(i)

()

(k)

()

(m)

qualifications of educators (including
minimum age and requirements concerning
groups of children of different ages and
composition) and staffing rosters and
arrangements;

requirements and standards about educators
relationships with children, interactions and
behaviour guidance and inclusion policies

and practice for education and care services;

requirements and standards for partnerships
between education and care services and the
community in which they are located and the
families of children being educated and
cared for by education and care services,
including requirements for servicesto link to
other support services for children and
families;

requirements and standards as to the
|eadership and management of education and
care services including governance and
fitness and propriety of al staff members and
volunteers, management of grievances and
complaints and the provision of information
to families;

the records, policies and procedures to be
kept by approved providers and family day
care educators including enrolment and
attendance information;

requirements and standards about first aid
and management of children's medical
conditions including—

(i) thetraining of educators and staff
members; and

(i) plans, policies and procedures used to
manage medical conditions and first
ad; and
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(iii) the keeping and storage of first aid kits
and medications;

(n) information required to be submitted for
applications made under this Law;

(o) requirements and standards for the provision
and display of information by approved
providers;

(p) the publication of information about
enforcement actions taken under this Law,
including notice and review of proposalsto
publish information;

(q) mattersrelating to the application of this
Law to partnerships, eligible associations or
prescribed entities;

(r) requirements relating to the receipt and
payment and distribution of fees and
monetary penalties payable under this Law.

(4) The national regulations—
(8 may be of ageneral or limited application;

(b) may differ according to differencesin time,
place (including jurisdiction) or
circumstances;

(c) may differ according to the type or class of
education and care service and the ages of
children being educated and cared for by a
service;

(d) may exempt any education and care service
or any type or class of education and care
service from complying with al or any of the
regulations,

(e) may leave any matter or thing to be from
time to time determined, applied, dispensed
with or regulated by a Regulatory Authority;
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(f) may apply, adopt or incorporate by reference
any document either—

(i) asinforce at the date the national
regul ations come into operation or at
any date before then; or

(i1) wholly or in part or as amended by the
national regulations,

(g) may impose penalties not exceeding $2000
for offences against the national regulations.

302 Publication of national regulations

(1) Thenationa regulations are to be published on
the NSW Legidation website in accordance with
Part 6A of the Interpretation Act 1987 of New
South Wales.

(2) A regulation commences on the day or days
specified in the regulation for its commencement
(being not earlier than the date it is published).

303 Parliamentary scrutiny of national regulations

(1) The member of the Ministeria Council
representing a participating jurisdiction is to make
arrangements for the tabling of aregulation made
under this Law in each House of the Parliament of
the participating jurisdiction.

(2) A committee of the Parliament of a participating
jurisdiction may consider, and report to the
Parliament about, the regulation in the same way
the committee may consider and report to the
Parliament about regulations made under Acts of
that jurisdiction.

(3) A regulation made under this Law may be
disallowed in a participating jurisdiction by a
House of the Parliament of that jurisdiction in the
same way, and within the same period, that a
regul ation made under an Act of that jurisdiction
may be disallowed.
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(4) A regulation disallowed under subsection (3) does
not cease to have effect in the participating
jurisdiction, or any other participating jurisdiction,
unless the regulation is disallowed in amajority of
the participating jurisdictions.

(5) If aregulation isdisallowed in amgority of the
participating jurisdictions, it ceases to have effect
in all participating jurisdictions on the day of its
disallowancein the last of the jurisdictions
forming the magority.

(6) Inthissection—
regulation includes a provision of aregulation.
304 Effect of disallowance of national regulation

(1) Thedisallowance of aregulation in amajority of
jurisdictions has the same effect as arepeal of the
regulation.

(2) If aregulation ceases to have effect under
section 303 any law or provision of alaw repealed
or amended by the regulation isrevived asif the
disallowed regulation had not been made.

(3) Therestoration or revival of alaw under
subsection (2) takes effect at the beginning of the
day on which the disallowed regulation by which
it was amended or repealed ceases to have effect.

(4) Inthissection—
regulation includes a provision of aregulation.
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PART 15—TRANSITIONAL PROVISIONS

Divison 1—Introductory

305 Definitions
In this Part—

declared approved family day care service, in
relation to a participating jurisdiction, means
an education and care service that is declared
by alaw of that jurisdiction to be a declared
approved family day care service for the

purposes of this Law;

declared approved family day care venue, in
relation to a participating jurisdiction, means
aplace other than aresidence that is declared
by alaw of that jurisdiction to be a declared
approved family day care venue for the

purposes of this Law;

declared approved provider, in relation to a
participating jurisdiction, means a person or
aperson in aclass of persons declared by a
law of that jurisdiction to be a declared
approved provider for the purposes of this

Law;

declared approved service, in relation to a
participating jurisdiction, means an

education and care service that is declared by
alaw of that jurisdiction to be a declared
approved service for the purposes of this

Law;

declared certified supervisor, in relation to a
participating jurisdiction, means a person or
aperson in aclass of persons declared by a
law of that jurisdiction to be a declared
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certified supervisor for the purposes of this
Law;

declared compliance notice, in relation to a
participating jurisdiction, means an order or
notice under aformer education and care
services law that is declared by alaw of that
jurisdiction to be a declared compliance
notice for the purposes of this Law;

declared enforceable undertaking, in relation to a
participating jurisdiction, means an
undertaking entered into under aformer
education and care services law that is
declared by alaw of that jurisdiction to be a
declared enforceable undertaking under this
Law;

declared nominated supervisor, inrelation to a
participating jurisdiction, means a person or
aperson in aclass of persons declared by a
law of that jurisdiction to be a declared
nominated supervisor for the purposes of this
Law;

declared out of scope service, inrelationto a
participating jurisdiction, means an
education and care service—

(@ for which aformer approval was not
required under a former education and
care services law; and

(b) that isdeclared by alaw of that
jurisdiction to be adeclared out of
scope service for the purposes of this
Law;

former approval, in relation to a participating
jurisdiction, means an approval, licence or
other authorisation under aformer education
and care services law that is declared by a
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law of that jurisdiction to be aformer
approval for the purposes of this Law;

scheme commencement day means the day on
which Parts 2, 3 and 4 of this Law
commence.

Division 2—Education and car e services

306 Approved provider

(1)

)

3

(4)

()

(6)

Any person who immediately before the scheme
commencement day was a declared approved
provider is taken to be an approved provider under
this Law.

Subsection (1) does not apply if the declared
approved provider isaprescribed ingligible
person.

Subsection (1) does not apply to adeclared
approved provider whose former approva was
suspended under the former education and care
services law immediately before the scheme
commencement day because the provider was not
afit and proper person (however described) to
operate the declared approved service.

If adeclared approved provider is atrust, the
trustee or trustees of the trust are taken to be an
approved provider under this Law.

The trust must, within 30 days after the scheme
commencement day, notify the Regulatory
Authority of the identity of the trustees of the
trust.

If anoticeis not given under subsection (5) within
the required period, each trustee of the trust ceases
to be an approved provider under this Law at the
end of that period.
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(")

(8)

(9)

If aperson istaken under this section to be an
approved provider, the person is taken to be the
holder of a provider approval for the purposes of
this Law.

If aperson istaken under this section to hold a
provider approval, any conditions of the former
approval relating to that person are taken to be
conditions of the provider approva unlessthey are
inconsistent with this Law.

The Regulatory Authority must, on or before
30 June 2012, provide each person who is taken
under this section to be the holder of a provider
approval with a copy of the provider approval
setting out the relevant mattersin section 20.

307 Serviceapprovals

(1)

)

3
(4)

()

Any person who immediately before the scheme
commencement day held aformer approval in
respect of a declared approved service (other than
adeclared approved family day care service) is
taken to hold a service approval in respect of that
service under this Law.

Any person who immediately before the scheme
commencement day held aformer approval with
respect to a declared approved family day care
serviceistaken to hold a service approval for that
family day care service under this Law.

Subsection (1) and (2) do not apply if the person
isaprescribed ineligible person.

If subsection (1) or (2) applies, the declared
approved service is taken from the scheme
commencement day to be an approved education
and care service.

This section does not apply to aformer approval
that was under suspension under the former
education and care services law immediately
before the scheme commencement day because
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the person who held that approval was not afit
and proper person (however described) to operate
the declared approved service.

(6) If aformer approva was under suspension under
the former education and care services law
immediately before the scheme commencement
day for areason other than thereason in
subsection (5), the service approval for the
education and care service under this Law is taken
to be suspended under this Law for the period of
the suspension.

(7) The Regulatory Authority must determine before
the expiry of the period of suspension referred to
in subsection (6) (other than for avoluntary
suspension) whether—

(a) the suspension should be cancelled or a
further period of suspension should be
imposed; or

(b) the service approva should be cancelled.

(8) Any conditions imposed on the former approval
under the former education and care services law
are taken to be conditions on the service approval
unless the conditions are inconsistent with this
Law.

(9) The Regulatory Authority must, on or before
30 June 2012, provide each person who is taken
under this section to hold aformer approval in
respect of a declared approved service with a copy
of the service approval for the service setting out
the relevant mattersin section 52.

308 Approved family day care venues

A declared approved family day care venue
existing under aformer education and care
services law immediately before the scheme
commencement day is taken on and after the
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scheme commencement day to be an approved
family day care venue under this Law.

309 Approval of declared out of scope services

A person who operated a declared out of scope
service immediately before the scheme
commencement day is taken under this Law to
hold a provider approval and a service approval
for the declared out of scope service for the period
from and including 1 January 2012—

() to 30 June 2012, unless paragraph (b)
applies; or

(b) if the person applies under this Law to the
Regulatory Authority for a provider approval
and for a service approval and the
applications are received by the Regulatory
Authority on or before 30 June 2012, to the
date on which those applications are finally
determined under this Law.

310 Application for service waiver or temporary waiver

(1) Thissection appliesto an education and care
service that was exempt under aformer education
and care services law from arequirement of that
law.

(2) The education and care service is taken to comply
with an equivalent requirement under this Law for
the period from and including 1 January 2012—

(a) to 31 March 2012, unless paragraph (b)
applies; or

(b) if the provider of the education and care
service applies to the Regulatory Authority
under this Law for atemporary waiver or
service waiver under this Law in respect of
that requirement and the application is
received by the Regulatory Authority on or
before 31 March 2012, to the date on which
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the application is finally determined under
this Law.

311 Existing applicants

(1) Thissection appliesif a person has made an
application for aformer approval under aformer
education and care services law in respect of an
education and care service before the scheme
commencement day.

(2) The applicant istaken to be an applicant for a
provider approval and a service approval under
this Law.

(3) The Regulatory Authority may—
(a) ask the applicant for more information; and
(b) inspect—

(i) the premises of the service and the
offices of the applicant; and

(if) any documents relating to the applicant;
and

(c) exercise any power under section 14 or
section 46 in relation to the application.

(4) Thissection does not apply if the applicant isa
prescribed ineligible person.

312 Existing multiple approvalsto merge

(2) If the holder of aformer approval held more than
one former approval in respect of the same
premises, the former approvals are taken to be one
service approval in respect of those premises for
the purposes of this Law.

(2) This section does not apply to aformer approval
for afamily day care service.

(3) This section does not apply to aformer approval
to which section 311 applies.
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313 Display of accreditation and rating

(1)

2

3)

This section applies to a declared approved
service that is taken under this Part to be an
approved education and care service.

The approved provider must display the
provisional rating of that approved education and
care service in accordance with section 172 until a
first rating assessment is completed and a rating
level given to the service after that assessment is
published under Part 5.

If the education and care service was accredited

by the National Child Care Accreditation Council
before the scheme commencement day, the
approved provider of the education and care
service must continue to display that accreditation
at the service together with the provisional rating
until afirst rating assessment is completed and a
rating (other than a provisional rating) given to the
service after that assessment is published under
Part 5.

314 Effect of non-compliancein 3 years before scheme
commencement day

D

In determining whether to suspend or cancel under
Part 2 aprovider approval referred toin
section 306, the Regulatory Authority—

(@) may takeinto account any non-compliance
by the approved provider with aformer
education and care services law that occurred
in the period of 3 years immediately
preceding the scheme commencement day;
but

(b) must not suspend or cancel the provider
approval solely on the basis of that non-
compliance.
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2

In determining whether to suspend or cancel under
Part 3 aservice approval referred toin
section 307(1), the Regulatory Authority—

(@) may takeinto account any non-compliance
by the approved provider with aformer
education and care services law that occurred
in the period of 3 years immediately
preceding the scheme commencement day;
but

(b) must not suspend or cancel the service
approval solely on the basis of that non-
compliance.

315 Certified supervisors

(1)

)

3)

A person who was a declared certified supervisor
immediately before the scheme commencement
day istaken to be a certified supervisor under this
Law.

The Regulatory Authority must, on or before 30
June 2012, provide each person who is taken
under this section to be a certified supervisor with
acopy of the supervisor certificate setting out the
relevant matters in section 116.

Subsection (1) applies even if the declared
certified supervisor was suspended immediately
before the scheme commencement day but the
person's supervisor certificate under thisLaw is
taken to be suspended for the remaining period
that the person was suspended as a declared
certified supervisor.

316 Nominated supervisors

D

A person who immediately before the scheme
commencement day was a declared nominated
supervisor for adeclared approved servicethat is
taken under section 307 to be an approved
education and care service is taken to be the
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nominated supervisor for that approved education
and care service.

(2) Subsection (1) ceasesto apply if—

(@) the approved provider does not confirm the
nomination within atime specified by the
Regulatory Authority after being requested
in writing to do so by the Regulatory
Authority; or

(b) the person advises the Regulatory Authority
in writing that the person does not consent to
being the nominated supervisor of the
education and care service.

317 Noticesand undertakings

(1) A declared compliance notice in force under a
former education and care services law
immediately before the scheme commencement
day istaken on and after the scheme
commencement day to be a compliance notice
under this Law.

(2) A declared enforceable undertaking in force under
aformer education and care services law
immediately before the scheme commencement
day istaken on and after the scheme
commencement day to be an enforceable
undertaking under this Law.

318 Offences

The Regulatory Authority may bring or continue a
prosecution for any offence under aformer
education and care services law inrelationto a
service that istaken to be an education and care
service.
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Division 3—National Authority

319 First meeting of National Authority

Despite section 239, the Ministerial Council isto
convene the first meeting of the Board of the
National Authority.

320 First chief executive officer of National Authority

(1) Despite section 248, thefirst chief executive
officer of the National Authority isto be
appointed by the Chairperson of the Ministerial
Council on the basis of a consensus
recommendation of the Ministerial Council.

(2) The appointment isto be on the remuneration and
other terms and conditions set out in the
appointment.

(3) Any amount payable to thefirst chief executive
officer under the appointment is payable from the
Authority Fund.

321 First annual report of National Authority

Despite section 279, the first annual report of the
National Authority—

(a) isto be made within 4 months after the end
of the financial year ending 30 June 2012;
and

(b) isto cover the period from the first meeting
of the National Authority until 30 June 2012.

Division 4—General

322 Information retention and sharing

(1) The Regulatory Authority must, in accordance
with the national regulations, keep al prescribed
information held by the Regulatory Authority
(or any regulatory body under the former
education and care services law) in relation to—
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(@) thelicensing or approval of education and
care services under the former education and
care services law; and

(b) the monitoring and enforcement of the
former education and care serviceslaw in
relation to education and care services.

(2) Information referred to in subsection (1) may be—

(a) used for information purposes under this
Law; and

(b) held by the Regulatory Authority in any
form; and

(c) made available to the Regulatory Authorities
of other participating jurisdictions and the
National Authority.

(3) A provider of an education and care service
existing immediately before the scheme
commencement day must, in accordance with the
national regulations—

(&) continue to keep all documents required
under the former education and care services
law to be kept in respect of the service; and

(b) make those documents available to the
Regulatory Authority on request.

Penalty:  $4000 in the case of anindividual.
$20 000 in any other case.
323 Approved learning framework

A declared approved learning framework is taken
to be an approved learning framework under this
Law.
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Part 15—Transitional Provisions

324 Savingsand transitional regulations

(1) The nationa regulations may contain provisions
(savings and transitional provisions) of a savings
or transitional nature—

(&) consequential on the enactment of this Law
in a participating jurisdiction; or

(b) to otherwise allow or facilitate the change
from the operation of aformer education and
care services law of a participating
jurisdiction to the operation of this Law.

(2) Savingsand transitional regulations may have
retrospective operation to aday not earlier than
the day on which section 1 of this Law
commences.

234



Education and Care Services National Law Act 2010
No. 69 of 2010

SCHEDULES

SCHEDULE 1

MISCELLANEOUSPROVISION RELATING TO
INTERPRETATION

(Section 6)

Part 1 Preliminary

1 Displacement of Schedule by contrary intention

The application of this Schedule may be displaced, wholly or
partly, by a contrary intention appearing in this Law.

Part 2 General

2 Law tobeconstrued not to exceed legidlative power of
Legislature

(1) ThisLaw isto be construed as operating to the full extent of, but so
as not to exceed, the legidative power of the Legidature of this
jurisdiction.

(2) If aprovision of this Law, or the application of aprovision of this
Law to a person, subject matter or circumstance, would, but for this
clause, be construed as being in excess of the legislative power of
the Legidature of thisjurisdiction—

(@ itisavalid provision to the extent to which it is not in excess
of the power; and

(b) theremainder of this Law, and the application of the
provision to other persons, subject matters or circumstances,
is not affected.

(3) Thisclause appliesto this Law in addition to, and without limiting
the effect of, any provision of this Law.

3 Every section to be a substantive enactment

Every section of this Law has effect as a substantive enactment
without introductory words.
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4 Material that is, and isnot, part of thisLaw

1)

2
3)
(4)

()

The heading to a Part, Division or Subdivision into which this Law
isdivided is part of thisLaw.

A Scheduleto this Law is part of this Law.

Punctuation in this Law is part of this Law.

A heading to a section or subsection of this Law does not form part
of this Law.

Notes included in this Law (including footnotes and endnotes) do
not form part of this Law.

5 Referencesto particular Actsand to enactments

Inthis Law—

@

(b)

(©

an Act of thisjurisdiction may be cited—
(i) byitsshort title; or

(ii) by referenceto the year in which it was passed and its
number; and

a Commonwealth Act may be cited—
(i) byitsshort title; or

(if)  inanother way sufficient in a Commonwealth Act for
the citation of such an Act;

together with areference to the Commonwealth; and
an Act of another jurisdiction may be cited—
(i) byitsshort title; or

(ii)  inanother way sufficient in an Act of the jurisdiction
for the citation of such an Act;

together with areference to the jurisdiction.

6 Referencestaken tobeincluded in Act or Law citation

etc

1)

A referencein this Law to an Act includes a reference to—

(@

(b)

the Act as originally enacted, and as amended from time to
time sinceits origina enactment; and

if the Act has been repealed and re-enacted (with or without
modification) since the enactment of the reference—the Act
as re-enacted, and as amended from time to time since its
re-enactment.
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2

3

A referencein this Law to aprovision of this Law or of an Act
includes a reference to—

(@ theprovision asoriginally enacted, and as amended from
timeto time since its original enactment; and

(b) if the provision has been omitted and re-enacted (with or
without modification) since the enactment of the reference—
the provision as re-enacted, and as amended from time to
time since its re-enactment.

Subclauses (1) and (2) apply to areference in this Law to alaw of
the Commonwealth or another jurisdiction as they apply to a
reference in this Law to an Act and to a provision of an Act.

7 Interpretation best achieving Law's purpose

D

2

In the interpretation of a provision of this Law, the interpretation
that will best achieve the purpose or object of thisLaw isto be
preferred to any other interpretation.

Subclause (1) applies whether or not the purposeis expresdy stated
inthis Law.

8 Useof extrinsic material in interpretation

D

In this clause—

extrinsic material means relevant material not forming part of this
Law, including, for example—

(8 material that is set out in the document containing the text of
this Law as printed by the Government Printer; and

(b) arelevant report of a Roya Commission, Law Reform
Commission, commission or committee of inquiry, or a
similar body, that was laid before the Parliament of this
jurisdiction before the provision concerned was enacted; and

(c) arelevant report of acommittee of the Parliament of this
jurisdiction that was made to the Parliament before the
provision was enacted; and

(d) atreaty or other international agreement that is mentioned in
this Law; and

(e) anexplanatory note or memorandum relating to the Bill that
contained the provision, or any relevant document, that was
laid before, or given to the members of, the Parliament of
thisjurisdiction by the member bringing in the Bill before
the provision was enacted; and
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(f)  the speech made to the Parliament of thisjurisdiction by the
member in moving a motion that the Bill be read a second
time; and

(g) material inthe Votes and Proceedings of the Parliament of
thisjurisdiction or in any official record of debatesin the
Parliament of thisjurisdiction; and

(h) adocument that is declared by this Law to be arelevant
document for the purposes of this clause.

ordinary meaning means the ordinary meaning conveyed by a
provision having regard to its context in this Law and to the
purpose of this Law.

(2) Subject to subclause (3), in the interpretation of a provision of this
Law, consideration may be given to extrinsic material capable of
assisting in the interpretation—

(@ if the provision is ambiguous or obscure—to provide an
interpretation of it; or

(b) if the ordinary meaning of the provision leads to aresult that
is manifestly absurd or is unreasonable—to provide an
interpretation that avoids such aresult; or

(©) inany other case—to confirm the interpretation conveyed by
the ordinary meaning of the provision.

(3) Indetermining whether consideration should be given to extrinsic
material, and in determining the weight to be given to extrinsic
material, regard isto be had to—

(8 thedesirability of aprovision being interpreted as having its
ordinary meaning; and

(b)  theundesirability of prolonging proceedings without
compensating advantage; and

(c) other relevant matters.

Effect of change of drafting practice and use of examples
If—

(8 aprovision of this Law expresses an ideain particular words;
and

(b) aprovision enacted later appearsto express the same ideain
different words for the purpose of implementing a different
legislative drafting practice, including, for example—

(i) theuseof aclearer or smpler style; or
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(ii) the use of gender-neutral language;

the ideas must not be taken to be different merely because
different words are used.

10 Use of examples

If this Law includes an example of the operation of a provision—
(@ theexampleisnot exhaustive; and

(b)  the example does not limit, but may extend, the meaning of
the provision; and

(c) theexample and the provision are to be read in the context of
each other and the other provisions of this Law, but, if the
example and the provision so read are inconsistent, the
provision prevails.

11 Compliance with forms

1)

2

If aformis prescribed or approved by or for the purpose of this
Law, strict compliance with the form is not necessary and
substantial compliance is sufficient.

If aform prescribed or approved by or for the purpose of this Law
requires—

(& theformto be completed in a specified way; or

(b)  specified information or documents to be included in,
attached to or given with the form; or

(c) theform, or information or documents included in, attached
to or given with the form, to be verified in a specified way,

the form is not properly completed unless the requirement is
complied with.

Part 3 Terms and references
12 De€finitions

1)

Inthis Law—
Act means an Act of the Legislature of thisjurisdiction.
adult means an individual who is 18 or more.

affidavit, in relation to a person allowed by law to affirm, declare
or promise, includes affirmation, declaration and promise.
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amend includes—

(8 omit or omit and substitute; or
(b) ater orvary; or

(c) amend by implication.
appoint includes reappoaint.

Australia means the Commonwealth of Australia but, when used in
ageographical sense, does not include an external Territory.

business day means a day that is not—
(8 aSaturday or Sunday; or

(b) apublic holiday, special holiday or bank holiday in the place
in which any relevant act is to be or may be done.

calendar month means a period starting at the beginning of any
day of one of the 12 named months and ending—

(8 immediately before the beginning of the corresponding day
of the next named month; or

(b) if thereisno such corresponding day—at the end of the next
named month.

calendar year means a period of 12 months beginning on
1 January.

commencement, in relation to this Law or an Act or a provision of
this Law or an Act, means the time at which this Law, the Act or
provision comes into operation.

Commonwealth means the Commonwealth of Australia but, when
used in a geographical sense, does not include an external Territory.

confer, inrelation to a function, includes impose.
contravene includes fail to comply with.

country includes—

(@ afederation; or

(b) astate, province or other part of afederation.

date of assent, in relation to an Act, means the day on which the
Act receives the Royal Assent.

definition means a provision of this Law (however expressed)
that—

(8 givesameaning to aword or expression; or

(b)  limits or extends the meaning of aword or expression.

240



Education and Care Services National Law Act 2010
No. 69 of 2010

document includes—
(8 any paper or other material on which there is writing; or

(b) any paper or other material on which there are marks,
figures, symbols or perforations having a meaning for a
person qualified to interpret them; or

(c) anydisc, tape or other article or any material from which
sounds, images, writings or messages are capable of being
reproduced (with or without the aid of another article or
device).

electronic communication means—

(8 acommunication of information in the form of data, text or
images by means of guided or unguided el ectromagnetic
energy, or both; or

(b) acommunication of information in the form of sound by
means of guided or unguided el ectromagnetic energy, or
both, where the sound is processed at its destination by an
automated voice recognition system.

estate includes easement, charge, right, title, claim, demand, lien or
encumbrance, whether at law or in equity.

expire includes lapse or otherwise cease to have effect.

external Territory means a Territory, other than an internal
Territory, for the government of which asa Territory provision is
made by a Commonwealth Act.

fail includes refuse.
financial year means a period of 12 months beginning on 1 July.

foreign country means a country (whether or not an independent
sovereign State) outside Australia and the external Territories.

function includes a power, authority or duty.

Gazette means the Government Gazette of this jurisdiction.
gazetted means published in the Gazette.

Gazette notice means notice published in the Gazette.

Government Printer means the Government Printer of this
jurisdiction, and includes any other person authorised by the
Government of thisjurisdiction to print an Act or instrument.

individual means a natural person.
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information system means a system for generating, sending,
receiving, storing or otherwise processing electronic
communications.

insert, in relation to a provision of this Law, includes substitute.
instrument includes a statutory instrument.

interest, inrelation to land or other property, means—

(@ alegal or equitable estate in the land or other property; or

(b) aright, power or privilege over, or in relation to, the land or
other property.

internal Territory meansthe Australian Capital Territory, the
Jervis Bay Territory or the Northern Territory.

Jervis Bay Territory means the Territory mentioned in the Jervis
Bay Territory Acceptance Act 1915 (Cwith).

make includes issue or grant.

minor means an individual who is under 18.

modification includes addition, omission or substitution.
month means a calendar month.

named month means 1 of the 12 months of the year.

Northern Territory means the Northern Territory of Australia.
number means—

(8 anumber expressed in figures or words; or

(b) aletter; or

(c) acombination of anumber so expressed and aletter.

oath, in relation to a person allowed by law to affirm, declare or
promise, includes affirmation, declaration or promise.

office includes position.

omit, in relation to a provision of this Law or an Act, includes
repeal.

party includes an individual or abody politic or corporate.
penalty includes forfeiture or punishment.
power includes authority.

prescribed means prescribed by, or by regulations made or in force
for the purposes of or under, this Law.
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printed includes typewritten, lithographed or reproduced by any
mechanical means.

proceeding means alegal or other action or proceeding.

property means any legal or equitable estate or interest (whether
present or future, vested or contingent, or tangible or intangible) in
real or personal property of any description (including money), and
includes thingsin action.

provision, in relation to this Law or an Act, means words or other
matter that form or forms part of this Law or the Act, and
includes—

(8 aChapter, Part, Division, Subdivision, section, subsection,
paragraph, subparagraph, sub-subparagraph or Schedule of
or to thisLaw or the Act; or

(b) asection, clause, subclause, item, column, table or form of or
in a Schedule to this Law or the Act; or

(c) thelong title and any preamble to the Act.

record includes information stored or recorded by means of a
computer.

repeal includes—
(@ revoke or rescind; or
(b)  repeal by implication; or

(c) abrogate or limit the effect of this Law or instrument
concerned; or

(d)  excludefrom, or include in, the application of this Law or
instrument concerned any person, subject matter or
circumstance.

sign includes the affixing of a seal or the making of a mark.

statutory declaration means a declaration made under an Act, or
under a Commonwealth Act or an Act of another jurisdiction, that
authorises a declaration to be made otherwise than in the course of
ajudicial proceeding.

statutory instrument means an instrument (including a regul ation)
made or in force under or for the purposes of this Law, and includes
an instrument made or in force under any such instrument.

swear, in relation to a person allowed by law to affirm, declare or
promise, includes affirm, declare or promise.

word includes any symbol, figure or drawing.
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2

writing includes any mode of representing or reproducing wordsin
avisible form.

In a statutory instrument—

the Law meansthis Law.

13 Provisionsrelating to defined terms and gender and
number

D

2

3)
(4)

If this Law defines aword or expression, other parts of speech and
grammatical forms of the word or expression have corresponding
meanings.

Definitionsin or applicable to this Law apply except so far asthe
context or subject matter otherwise indicates or requires.

In this Law, words indicating a gender include each other gender.
Inthis Law—
(@ wordsinthe singular include the plura; and

(b)  wordsin the plural include the singular.

14 Meaning of "may" and " must" etc

D

2

3)

In this Law, the word may, or asimilar word or expression, used in
relation to a power indicates that the power may be exercised or not
exercised, at discretion.

In this Law, the word must, or asimilar word or expression, used in
relation to a power indicates that the power is required to be
exercised.

This clause has effect despite any rule of construction to the
contrary.

15 Wordsand expressions used in statutory instruments

D

2

Words and expressions used in a statutory instrument have the
same meanings as they have, from time to time, in this Law, or
relevant provisions of this Law, under or for the purposes of which
the instrument is made or in force.

This clause has effect in relation to an instrument except so far as
the contrary intention appears in the instrument.
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16 Effect of expressreferencesto bodies corporate and
individuals

In this Law, areference to a person generally (whether the
expression "person", "party", "someone", "anyone", "no-one",

"one", "another" or "whoever" or another expression is used)—

(@  doesnot exclude areference to abody corporate or an
individual merely because elsewhere in this Law thereis
particular reference to a body corporate (however
expressed); and

(b)  doesnot exclude areference to abody corporate or an
individual merely because elsewhere in this Law thereis
particular reference to an individual (however expressed).

17 Production of recordskept in computersetc

If a person who keeps a record of information by means of a
mechanical, electronic or other deviceisrequired by or under this
Law—

(@ to produce the information or a document containing the
information to a court, tribunal or person; or

(b) to make adocument containing the information available for
inspection by a court, tribunal or person;

then, unless the court, tribunal or person otherwise directs—

(c) therequirement obliges the person to produce or make
available for inspection, as the case may be, a document that
reproduces the information in aform capable of being
understood by the court, tribunal or person; and

(d)  the production to the court, tribunal or person of the
document in that form complies with the requirement.

18 Referencesto thisjurisdiction to beimplied
Inthis Law—

(@ areferenceto an officer, office or statutory body isa
reference to such an officer, office or statutory body in and
for thisjurisdiction; and

(b) areferenceto alocality or other matter or thing is areference
to such alocality or other matter or thing in and of this
jurisdiction.
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19 Referencesto officersand holders of offices

Inthis Law, areference to a particular officer, or to the holder of a
particular office, includes areference to the person for the time
being occupying or acting in the office concerned.

20 Referenceto certain provisionsof Law

If aprovision of this Law refers—

(@

(b)

(©

to a Part, section or Schedule by a number and without
reference to this Law—the reference is areference to the
Part, section or Schedule, designated by the number, of or to
this Law; or

to a Schedule without reference to it by a number and
without reference to this Law—the reference, if thereis only
one Schedule to this Law, is areference to the Schedule; or

to aDivision, Subdivision, subsection, paragraph,
subparagraph, sub-subparagraph, clause, subclause, item,
column, table or form by a number and without reference to
this Law—the reference is areference to—

(i) the Division, designated by the number, of the Part in
which the reference occurs; and

(ii)  the Subdivision, designated by the number, of the
Division in which the reference occurs; and

(iii) the subsection, designated by the number, of the
section in which the reference occurs; and

(iv) the paragraph, designated by the number, of the
section, subsection, Schedule or other provisionin
which the reference occurs; and

(v) the paragraph, designated by the number, of the clause,
subclause, item, column, table or form of or in the
Schedule in which the reference occurs; and

(vi) the subparagraph, designated by the number, of the
paragraph in which the reference occurs; and

(vii) the sub-subparagraph, designated by the number, of
the subparagraph in which the reference occurs; and

(viii) the section, clause, subclause, item, column, table or
form, designated by the number, of or in the Schedule
in which the reference occurs;

asthe case requires.
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21 Referenceto provisionsof thisLaw or an Act isinclusive

In this Law, areference to a portion of this Law or an Act
includes—

(8 areference to the Chapter, Part, Division, Subdivision,
section, subsection or other provision of this Law or the Act
referred to that forms the beginning of the portion; and

(b) areference to the Chapter, Part, Division, Subdivision,
section, subsection or other provision of this Law or the Act
referred to that forms the end of the portion.

Example.

A reference to "sections 5 to 9" includes both section 5 and
section 9.

It is not necessary to refer to "sections 5 to 9 (both inclusive)" to
ensure that the reference is given an inclusive interpretation.

Part 4 Functions and powers

22 Performance of statutory functions

(1) If thisLaw confersafunction or power on a person or body, the
function may be performed, or the power may be exercised, from
time to time as occasion requires.

(2) If thisLaw confers afunction or power on a particular officer or the
holder of a particular office, the function may be performed, or the
power may be exercised, by the person for the time being
occupying or acting in the office concerned.

(3) If thisLaw confersafunction or power on a body (whether or not
incorporated), the performance of the function, or the exercise of
the power, is not affected merely because of vacanciesin the
membership of the body.

23 Power to makeinstrument or decision includes power to
amend or repeal
If this Law authorises or requires the making of an instrument or
decision—
(@ the power includes power to amend or repeal the instrument
or decision; and

(b)  the power to amend or repeal the instrument or decision is
exercisable in the same way, and subject to the same
conditions, as the power to make the instrument or decision.
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24 Mattersfor which statutory instruments may make
provision

D

2

3

(4)

()

(6)

If this Law authorises or requires the making of a statutory
instrument in relation to a matter, a statutory instrument made
under this Law may make provision for the matter by applying,
adopting or incorporating (with or without modification) the
provisions of—

(@ anAct or statutory instrument; or
(b)  another document (whether of the same or a different kind);
asin force at aparticular time or asin force from time to time.

If a statutory instrument applies, adopts or incorporates the
provisions of a document, the statutory instrument applies, adopts
or incorporates the provisions as in force from time to time, unless
the statutory instrument otherwise expressly provides.

A statutory instrument may—

(8 apply generally throughout thisjurisdiction or be limited in
its application to a particular part of thisjurisdiction; or

(b) apply generally to all persons, matters or things or be limited
in its application to—

(i) particular persons, matters or things; or
(ii) particular classes of persons, matters or things; or

(c) otherwise apply generaly or be limited in its application by
reference to specified exceptions or factors.

A statutory instrument may—
(8 apply differently according to different specified factors; or
(b)  otherwise make different provision in relation to—

(i) different persons, matters or things; or

(ii)  different classes of persons, matters or things.

A statutory instrument may authorise a matter or thing to be from
time to time determined, applied or regulated by a specified person
or body.

If this Law authorises or requires a matter to be regulated by
statutory instrument, the power may be exercised by prohibiting by
statutory instrument the matter or any aspect of the matter.
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(")

(8)

(9)

If this Law authorises or requires provision to be made with respect
to a matter by statutory instrument, a statutory instrument made
under this Law may make provision with respect to a particular
aspect of the matter despite the fact that provision is made by this
Law in relation to another aspect of the matter or inrelation to
another matter.

A statutory instrument may provide for the review of, or aright of
appeal againgt, a decision made under the statutory instrument, or
this Law, and may, for that purpose, confer jurisdiction on any
court, tribunal, person or body.

A statutory instrument may require aform prescribed by or under
the statutory instrument, or information or documentsincluded in,
attached to or given with the form, to be verified by statutory
declaration.

25 Presumption of validity and power to make

1)

2

All conditions and preliminary steps required for the making of a
statutory instrument are presumed to have been satisfied and
performed in the absence of evidence to the contrary.

A statutory instrument is taken to be made under all powers under
which it may be made, even though it purports to be made under
this Law or aparticular provision of this Law.

26 Appointments may be made by name or office

D

2

If this Law authorises or requires a person or body—

(8 toappoint aperson to an office; or

(b)  to appoint a person or body to exercise a power; or
() toappoint aperson or body to do another thing;
the person or body may make the appointment by—

(d)  appointing a person or body by name; or

(e) appointing a particular officer, or the holder of a particular
office, by reference to the title of the office concerned.

An appointment of a particular officer, or the holder of a particular
office, istaken to be the appointment of the person for the time
being occupying or acting in the office concerned.
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27 Acting appointments

1)

2

3)

(4)

()

(6)

(7)

(8)

If this Law authorises a person or body to appoint a personto act in
an office, the person or body may, in accordance with this Law,

appoint—
(8 aperson by name; or

(b) aparticular officer, or the holder of a particular office, by
reference to the title of the office concerned;

to act in the office.

The appointment may be expressed to have effect only in the
circumstances specified in the instrument of appointment.

The appointer may—

(@  determinethe termsand conditions of the appointment,
including remuneration and allowances; and

(b) terminate the appointment at any time.

The appointment, or the termination of the appointment, must bein,
or evidenced by, writing signed by the appointer.

The appointee must not act for more than 1 year during a vacancy
in the office.

If the appointee is acting in the office otherwise than because of a
vacancy in the office and the office becomes vacant, then, subject
to subclause (2), the appointee may continue to act until—

(@ the appointer otherwise directs; or

(b) thevacancy isfilled; or

(c) theend of ayear from the day of the vacancy;
whichever happens first.

The appointment ceases to have effect if the appointee resigns by
writing signed and delivered to the appointer.

While the appointee is acting in the office—

(8 theappointee has all the powers and functions of the holder
of the office; and

(b)  thisLaw and other laws apply to the appointee as if the
appointee were the holder of the office.
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(9)

(10)

Anything done by or in relation to a person purporting to act in the
officeis not invalid merely because—

(@ the occasion for the appointment had not arisen; or
(b)  the appointment had ceased to have effect; or

(c) theoccasion for the person to act had not arisen or had
ceased.

If this Law authorises the appointer to appoint a person to act
during a vacancy in the office, an appointment to act in the office
may be made by the appointer whether or not an appointment has
previously been made to the office.

28 Powers of appointment imply certain incidental powers

D

2

3

If this Law authorises or requires a person or body to appoint a
person to an office—

(@ the power may be exercised from time to time as occasion
requires; and

(b)  the power includes—

(i) power to remove or suspend, at any time, a person
appointed to the office; and

(ii)  power to appoint another person to act in the officeif a
person appointed to the office is removed or
suspended; and

(iif) power to reinstate or reappoint a person removed or
suspended; and

(iv) power to appoint a person to act in the officeif it is
vacant (whether or not the office has ever been filled);
and

(v) power to appoint a person to act in the officeif the
person appointed to the office is absent or is unable to
discharge the functions of the office (whether because
of illness or otherwise).

The power to remove or suspend a person under subclause (1)(b)
may be exercised even if this Law provides that the holder of the
office to which the person was appointed is to hold office for a
specified period.

The power to make an appointment under subclause (1)(b) may be
exercised from time to time as occasion requires.
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(4)

An appointment under subclause (1)(b) may be expressed to have
effect only in the circumstances specified in the instrument of
appointment.

29 Delegation of functions

1)

2

3)

(4)

()

(6)

(7)

(8)

(9)

If this Law authorises a person or body to delegate a function, the
person or body may, in accordance with this Law and any other
applicable law, delegate the function to—

(8 apersonor body by name; or

(b) aspecified officer, or the holder of a specified office, by
reference to the title of the office concerned.

The delegation may be—

(8 generd or limited; and

(b)  made fromtime to time; and

(c) revoked, wholly or partly, by the delegator.

The delegation, or arevocation of the delegation, must bein, or
evidenced by, writing signed by the delegator or, if the delegator is
abody, by a person authorised by the body for the purpose.

A delegated function may be exercised only in accordance with any
conditions to which the delegation is subject.

The delegate may, in the performance of a delegated function, do
anything that is incidental to the delegated function.

A delegated function that purports to have been exercised by the
delegate istaken to have been properly exercised by the delegate
unless the contrary is proved.

A delegated function that is properly exercised by the delegate is
taken to have been exercised by the delegator.

If, when exercised by the delegator, a function is dependent on the
delegator's opinion, belief or state of mind, then, when exercised by
the delegate, the function is dependent on the delegate's opinion,
belief or state of mind.

If—

(8 thedelegator isaspecified officer or the holder of a specified
office; and

(b)  the person who was the specified officer or holder of the
specified office when the del egation was made ceases to be
the holder of the office;
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(10)

(11)

(12)

(13)

(14

(15

then—
(c) thedelegation continuesin force; and

(d)  the person for the time being occupying or acting in the
office concerned is taken to be the delegator for the purposes
of this section.

[f—

(@ thedelegator isabody; and

(b) thereisachangein the membership of the body;
then—

(c) thedelegation continuesin force; and

(d) thebody as constituted for the time being is taken to be the
delegator for the purposes of this section.

If afunction is delegated to a specified officer or the holder of a
specified office—

(@ the delegation does not cease to have effect merely because
the person who was the specified officer or the holder of the
specified office when the function was del egated ceases to be
the officer or the holder of the office; and

(b) thefunction may be exercised by the person for thetime
being occupying or acting in the office concerned.

A function that has been delegated may, despite the delegation, be
exercised by the delegator.

The delegation of afunction does not relieve the delegator of the
delegator's obligation to ensure that the function is properly
exercised.

Subject to subsection (15), this clause applies to a subdel egation of
afunction in the same way as it applies to a delegation of a
function.

If this Law authorises the delegation of afunction, the function may
be subdelegated only if the Law expressly authorises the function to
be subdelegated.
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30 Exerciseof powersbetween enactment and
commencement

(1) If aprovision of this Law (the empowering provision) that does not
commence on its enactment would, had it commenced, confer a
power—

(@ tomake an appointment; or

(b) to make a statutory instrument of alegidative or
administrative character; or

() todo another thing;
then—
(d)  the power may be exercised; and

(e) anything may be done for the purpose of enabling the
exercise of the power or of bringing the appointment,
instrument or other thing into effect;

before the empowering provision commences.

(2) If aprovision of aVictorian Act (the empowering provision) that
does not commence on its enactment would, had it commenced,
amend a provision of this Law so that it would confer a power—

(@ tomake an appointment; or

(b) to make a statutory instrument of alegidative or
administrative character; or

(c) todo another thing;
then—
(d)  the power may be exercised; and

(e) anything may be done for the purpose of enabling the
exercise of the power or of bringing the appointment,
instrument or other thing into effect;

before the empowering provision commences.
3 If—

(@ thisLaw has commenced and confers a power to make a
statutory instrument (the basic instrument-making power);
and
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(4)

()

(6)

(b) aprovision of aVictorian Act that does not commence on its
enactment would, had it commenced, amend this Law so as
to confer additional power to make a statutory instrument
(the additional instrument-making power);

then—

(c) thebasicinstrument-making power and the additional
instrument-making power may be exercised by making a
single instrument; and

(d) any provision of the instrument that required an exercise of
the additional instrument-making power isto be treated as
made under subclause (2).

If an instrument, or a provision of an instrument, is made under
subclause (1) or (2) that is necessary for the purpose of—

(8 enabling the exercise of a power mentioned in the subclause;
or

(b)  bringing an appointment, instrument or other thing made or
done under such a power into effect;

the instrument or provision takes effect—
(c) onthe making of the instrument; or

(d) onsuch later day (if any) on which, or at such later time (if
any) at which, the instrument or provision is expressed to
take effect.

If—
(8 anappointment is made under subclause (1) or (2); or

(b) aninstrument, or aprovision of an instrument, made under
subclause (1) or (2) isnot necessary for a purpose mentioned
in subclause (4);

the appointment, instrument or provision takes effect—
(c)  onthe commencement of the relevant empowering
provision; or

(d) onsuch later day (if any) on which, or at such later time (if
any) at which, the appointment, instrument or provision is
expressed to take effect.

Anything done under subclause (1) or (2) does not confer aright, or
impose a liability, on a person before the relevant empowering
provision commences.
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(")

(8)

After the enactment of a provision mentioned in subclause (2) but
before the provision's commencement, this clause applies asif the
references in subclauses (2) and (5) to the commencement of the
empowering provision were references to the commencement of the
provision mentioned in subclause (2) as amended by the
empowering provision.

In the application of this clause to a statutory instrument, a
reference to the enactment of the instrument is areference to the
making of the instrument.

Part 5 Distance, time and age

31 Mattersrelating to distance, time and age

D

2

3

(4)

()

(6)

(7)

In the measurement of distance for the purposes of this Law, the
distanceis to be measured along the shortest road ordinarily used
for travelling.

If a period beginning on a given day, act or event is provided or
allowed for a purpose by this Law, the period is to be calculated by
excluding the day, or the day of the act or event, and—

(@ if theperiodis expressed to be a specified number of clear
days or at least a specified number of days—by excluding
the day on which the purpose isto be fulfilled; and

(b) inany other case—by including the day on which the
purposeisto be fulfilled.

If the last day of a period provided or allowed by this Law for
doing anything is not a business day in the place in which the thing
isto be or may be done, the thing may be done on the next business
day in the place.

If the last day of a period provided or allowed by this Law for the
filing or registration of a document is aday on which the officeis
closed where the filing or registration is to be or may be done, the
document may be filed or registered at the office on the next day
that the office is open.

If notimeis provided or allowed for doing anything, the thing isto
be done as soon as possible, and as often as the prescribed occasion
happens.

If, inthis Law, there is areference to time, the reference s, in
relation to the doing of anything in ajurisdiction, a reference to the
legal timein the jurisdiction.

For the purposes of this Law, a person attains an age in years at the
beginning of the person's birthday for the age.
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Part 6 Effect of repeal, amendment or
expiration

32 Timeof Law ceasing to have effect
If aprovision of this Law is expressed—
(8 toexpireon aspecified day; or

(b) toremain or continuein force, or otherwise have effect, until
a specified day;

this provision has effect until the last moment of the specified day.

33 Repealed Law provisionsnot revived

If aprovision of this Law is repealed or amended by a Victorian
Act, or aprovision of aVictorian Act, the provision is not revived
merely because the Victorian Act or the provision of the Victorian
Act—

(8 islater repealed or amended; or
(b) later expires.

34 Saving of operation of repealed L aw provisions

(1) Therepea, amendment or expiry of a provision of this Law does
not—

(@ reviveanything not in force or existing at the time the repeal,
amendment or expiry takes effect; or

(b) affect the previous operation of the provision or anything
suffered, done or begun under the provision; or

(c) affect aright, privilege or liability acquired, accrued or
incurred under the provision; or

(d) affect apenalty incurred in relation to an offence arising
under the provision; or

(e) affect aninvestigation, proceeding or remedy in relation to
such aright, privilege, liability or penalty.

(2)  Any such penalty may be imposed and enforced, and any such
investigation, proceeding or remedy may be begun, continued or
enforced, asif the provision had not been repealed or amended or
had not expired.
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35 Continuance of repealed provisions

If aVictorian Act repeals some provisions of this Law and enacts
new provisions in substitution for the repealed provisions, the
repealed provisions continue in force until the new provisions
commence.

36 Law and amending Actsto beread asone

ThisLaw and all Victorian Acts amending this Law are to be read
asone.

Part 7 | nstrumentsunder Law

37 Schedule appliesto statutory instruments

1)

2

This Schedule applies to a statutory instrument, and to things that
may be done or are required to be done under a statutory
instrument, in the same way asit appliesto this Law, and things
that may be done or are required to be done under this Law, except
so far asthe context or subject matter otherwise indicates or
requires.

The fact that a provision of this Schedule refers to this Law and not
also to a statutory instrument does not, by itself, indicate that the
provision isintended to apply only to this Law.

Part 8 Application to coastal sea

38 Application

This Law has effect in and relation to the coastal sea of this
jurisdiction asif that coastal sea were part of thisjurisdiction.
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SCHEDULE 2

POWERSOF ENTRY BY SEARCH WARRANT

1 Application for warrant

(1) Anauthorised officer may apply to a magistrate of
a participating jurisdiction for a search warrant in
relation to premisesif the officer believes on
reasonabl e grounds that—

(a) apersonisor has been operating an
education and care service at the premisesin
contravention of this Law; or

(b) documents or other evidence relevant to the
possible commission of an offence against
this Law are present at the premises.

(2) The authorised officer must prepare awritten
application that states the grounds on which the
warrant is sought.

(3) The written application must be sworn.

(4) The magistrate may refuse to consider the
application until the authorised officer gives the
magistrate all the information the magistrate
requires about the application in the way the
magistrate requires.

2 |Issueof warrant

(1) The magistrate may issue the warrant in respect of
premises only if the magistrate is satisfied there
are reasonable grounds to believe that—

(a) aperson is operating an education and care
service at the premises in contravention of
this Law; or

(b) documents or other evidence relevant to the
possible commission of an offence against
this Law are present at the premises.
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(2) Thewarrant must state—

(a) that a stated authorised officer may, with
necessary and reasonable help and force—

(i) enter the premises and any other
premises necessary for entry; and

(i) exercise the authorised officer's powers
under this Schedule; and

(b) the matter for which the warrant is sought;
and

(c) the evidence that may be seized under the
warrant; and

(d) the hours of the day or night when the
premises may be entered; and

(e) thedate, within 14 days after the warrant's
issue, the warrant ends.

3 Application by electronic communication

(1) Anauthorised officer may apply for awarrant by
phone, facsimile, email, radio, video conferencing
or another form of communication if the
authorised officer considers it necessary because
of—

(a) urgent circumstances; or

(b) other specia circumstances, including the
authorised officer's remote location.
(2) The application—

(@) may not be made before the authorised
officer prepares the written application under
clause 1(2); but

(b) may be made before the written application
IS sworn.
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(3) The magistrate may issue the warrant (the original
warrant) only if the magistrate is satisfied—

(a) it was necessary to make the application
under subclause (1); and

(b) the way the application was made under
subclause (1) was appropriate.

(4) After the magistrate issues the origina warrant—

(a) if thereisareasonably practicable way of
immediately giving a copy of the warrant to
the authorised officer, for example, by
sending a copy by fax or email, the
magistrate must immediately give a copy of
the warrant to the authorised officer; or

(b) otherwise—

(i) the magistrate must tell the authorised
officer the date and time the warrant is
issued and the other terms of the
warrant; and

(i) the authorised officer must complete a
form of warrant including by writing on
it—

(A) the magistrate's name; and

(B) the date and time the magistrate
issued the warrant; and

(C) the other terms of the warrant.

(5 The copy of the warrant referred to in subclause
(4)(a), or the form of warrant completed under
subclause (4)(b) (in either case the duplicate
warrant), is aduplicate of, and as effectua as, the
origina warrant.
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(6) The authorised officer mugt, at the first reasonable
opportunity, send to the magistrate—

(@) the written application complying with
clause 1(2) and (3); and

(b) if the authorised officer completed aform of
warrant under subclause (4)(b), the
completed form of warrant.

(7) The magistrate must keep the original warrant
and, on receiving the documents under subclause
(6), filethe origina warrant and documentsin the
court.

(8) Despite subclause (5), if—

(a) anissue arisesin aproceeding about whether
an exercise of apower was authorised by a
warrant issued under this clause; and

(b) theoriginal warrant is not produced in
evidence—

the onus of proof is on the person relying on the
lawfulness of the exercise of the power to prove a
warrant authorised the exercise of the power.

(9) Thisclause does not limit clause 1.
4 Procedurebeforeentry under warrant

(1) Before entering premises under awarrant, an
authorised officer must do or make a reasonable
attempt to do the following—

(@) identify himself or herself to a person present
at the premises who is an occupier of the
premises by producing the authorised
officer'sidentity card;

(b) givethe person acopy of the warrant;

(c) tel the person the authorised officer is
permitted by the warrant to enter the
premises;
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(d) give the person an opportunity to allow the
authorised officer immediate entry to the
premises without using force.

(2) However, the authorised officer need not comply
with subclause (1) if the authorised officer
reasonably believes that immediate entry to the
premises is required to ensure the effective
execution of the warrant is not frustrated.

5 Powersafter entering premises

(1) Thisclause appliesif an authorised officer enters
premises under clause 4.

(2) The authorised officer may for the purposes of the
investigation do the following—

() search any part of the premises;

(b) inspect, measure, test, photograph or film, or
make audio recordings of, any part of the
premises or anything at the premises;

(c) takeathing, or asample of or from athing,
at the premises for analysis, measurement or
testing;

(d) copy, or take an extract from, a document, at
the premises;

(e) takeinto or onto the premises any person,
equipment and materials the authorised
officer reasonably requires for exercising a
power under this Schedule;

(f) require the occupier of the premises, or a
person at the premises, to give the authorised
officer reasonable help to exercise the
authorised officer's powers under

paragraphs (a) to (e);
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(g) require the occupier of the premises, or a
person at the premises, to give the authorised
officer information to help the authorised
officer in conducting the investigation.
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ENDNOTES

T Minister's second reading speech—
Legidative Assembly: 2 September 2010
Legidative Council: 12 September 2010

The long title for the Bill for this Act was"A Bill for an Act to provide
for aNational Law to regulate education and care services for children
and for other purposes.”
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