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Version No. 055

Retirement Villages Act 1986
No. 126 of 1986

Version incorporating amendments as at 12 February 2008

The Parliament of Victoria enacts as follows:

PART 1—PRELIMINARY

1 Purpose

The purpose of this Act is to clarify and protect
the rights of persons who live in, or wish to live
in, retirement villages.

2 Commencement

This Act comes into operation on a day or days to
be proclaimed.

3 Definitions
(1) Inthis Act—
annual meeting means—

(@) in respect of a retirement village where
there is no owners corporation, an
annual meeting convened under
section 33; and

(b) in respect of a retirement village where
there is an owners corporation, the
annual meeting of t the owners
corporation;

* * * * *

S. 3(1) def. of
annual
meeting
amended by
No. 69/2006
S. 224(Sch. 3
item 7.1(a)()).

S. 3(1) def. of
arbitrator
repealed by
No. 4/2005

s. 3(b).




S. 3(1) def. of
body
corporate
substituted by
No. 53/1988
s.45(Sch. 3
item 61) (as
amended by
No. 47/1989
s. 23(2)),
repealed by .
No. 69/2006
S. 224(Sch. 3
item 7.1(b)).

S. 3(1) def. of
close
associate
inserted by
No. 4/2005

s. 3(@).
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by-laws means provisions relating to the control
management administration use and
enjoyment of retirement village land or of
the provision of services to residents which
apply to a resident—

(@) because they are included in or applied
by a contract made between the resident
and the owner or between the resident
and the manager; or

(b) because the resident is a member of an
association formed in connexion with a
retirement village;

charge means the charge created under Part 5;

close associate, in relation to a manager of a
retirement village, means—

(a) if the manager is a natural person—

(i) the spouse, domestic partner,
parent, child or sibling of the
manager; or

(ii) the parent, child or sibling of the
spouse or domestic partner of the
manager; or
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(iii) a body corporate of which the

manager (or the manager's spouse,

domestic partner, parent, child or
sibling, or the parent, child or
sibling of the spouse or domestic
partner of the manager) is a
director or secretary; and

(b) if the manager is a body corporate—

(i) adirector or secretary of the body
corporate or of a related body
corporate (within the meaning of
the Corporations Act); or

(ii) the spouse, domestic partner,
parent, child or sibling of such a
director or secretary; or

(iii) the parent, child or sibling of the

spouse or domestic partner of such

a director or secretary; or
(iv) arelated body corporate; and
(c) in either case, an agent or employee of
the manager;

* * * * *

committee means—

(@) in relation to a retirement village in
respect of which there is an owners
corporation, the owners corporation;
and

(b) in relation to a retirement village where
there is no owners corporation, the
residents committee;

S. 3(1) def. of
Commis-
sioner for
Corporate
Affairs
repealed by
No. 17/1999
s. 43(1)(a).

S. 3(1) def. of
committee
amended by
No. 69/2006
s. 224(Sch. 3
item 7.1(C)).




S. 3(1) def. of
Director
inserted by
No. 17/1999
s. 43(1)(b).

S. 3(1) def. of
disclosure
statement
substituted by
No. 4/2005

s. 3(C).

S. 3(1) def. of
domestic
partner
inserted by
No. 27/2001
s.8(Sch. 6
item 6.1(a)).
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contract includes a lease or other agreement
relating to an interest in land,;

Director means the Director within the meaning
of the Fair Trading Act 1999;

disclosure statement, in relation to a retirement
village, means a statement, in the prescribed
form, setting out—

(@)

(b)

(©)

(d)

(€)

the day on which the retirement village
notice for the retirement village was
lodged with the Registrar of Titles
under Part 2; and

particulars of any mortgage, charge or
other encumbrances over the retirement
village land that take priority to the
rights of residents of the retirement
village under this Act; and

particulars of any agreement entered
into in relation to the retirement village
land relating to the priority of residence
rights over earlier encumbrances over
the land; and

the day on which notification of the
charge created by Part 5 over the
retirement village land was given to the
Registrar of Titles; and

any other prescribed matters;

domestic partner of a person means an adult
person to whom the person is not married but
with whom the person is in a relationship as
a couple where one or each of them provides
personal or financial commitment and
support of a domestic nature for the material
benefit of the other, irrespective of their
genders and whether or not they are living




Retirement Villages Act 1986
No. 126 of 1986

under the same roof, but does not include a
person who provides domestic support and
personal care to the person—

(a) for fee or reward; or

(b) on behalf of another person or an
organisation (including a government
or government agency, a body
corporate or a charitable or benevolent
organisation);

exempt organization means an exempt
organization under Part 1;

exempt retirement village means a retirement
village which is an exempt retirement village
or is included in a class of exempt retirement
villages under Part 1;

in-going contribution means the payment made—

(@) by way of donation because of an
understanding between a person and an
owner or manager to the effect that, on
the making of the donation, the person
will be entitled to become a resident of
the village; or

(b) in consideration of acquiring shares in a
company, if those shares confer on the
holder the right to become a resident of
a retirement village; or

(c) in consideration of the right to become
a resident—

whether paid by or on behalf of the person
who wishes to become a resident and
whether in a lump sum or by instalments but
does not include rent;




S. 3(1) def. of
legal
practitioner
inserted by
No. 18/2005
s.18(Sch. 1
item 93).

S. 3(1) def. of
maintenance
charge
inserted by
No. 4/2005

s. 3(@).

S. 3(1) def. of
management
complaint
inserted by
No. 4/2005

s. 3(@).
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legal practitioner means an Australian legal
practitioner within the meaning of the Legal
Profession Act 2004;

maintenance charge means a recurring charge
payable by a resident for the provision of
goods or services by a manager;

management complaint means any complaint that
a resident has against the manager of a
retirement village about—

(@) the control, management or
administration of the retirement village
by the manager; or

(b) any action or failure to act by the
manager that affects residents' use or
enjoyment of the retirement village
land; or

(c) the provision of services or a failure to
provide services by the manager to
residents of the retirement village;

manager means—
(a) a person who manages a retirement
village; and
(b) if there is no such person, the owner of
retirement village land;

management contract means a contract between a
resident and a manager which relates to the
provision of services by the manager to the
resident;
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non-owner resident, in relation to a retirement
village, means a person who is a resident of
the village, who does not own the land the
person occupies as a private residence in the

village, and premises, in relation to any such

resident, means the land so occupied by that
resident;

owner—

(a)

(b)

in relation to land in an identified folio
under the Transfer of Land Act 1958
or land not under the operation of the
Transfer of Land Act 1958, means a
person who alone or with others is the
owner of an estate in fee simple,
whether the person is the beneficial
owner or holds the land on trust or
subject to an equity of redemption or
other similar right; and

in relation to land under the operation
of the Transfer of Land Act 1958
(other than land in an identified folio
under that Act), means a person who
alone or with others is registered as the
proprietor of an estate in fee simple;

owner resident, in relation to a retirement village,

means a resident of the village who owns the

land that the resident occupies as a private
residence in the village, and premises, in
relation to any such resident, means the land
so owned and occupied by that resident;

owners corporation has the same meaning as in
the Owners Corporations Act 2006;

S. 3(1) def. of
non-owner
resident
inserted by
No. 4/2005

s. 3(@).

S. 3(1) def. of
owner
amended by
No. 85/1998
S. 24(Sch.
item 52.1

@(0))-

S. 3(1) def. of
owner
resident
inserted by
No. 4/2005

s. 3(@).

S. 3(1) def. of
owners
corporation
inserted by
No. 69/2006
S. 224(Sch. 3
item 7.1(d)).




S. 3(1) def. of
personal
services
inserted by
No. 4/2005

s. 3(@).

S. 3(2) def. of
prescribed
period
amended by
No. 69/2006
S. 224(Sch. 3
item 7.1(e)).

S. 3(1) def. of
register
inserted by
No. 4/2005

S. 3@).
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personal services, in relation to services provided
by a manager of a retirement village, means
those services provided by the manager that
a resident of the village may choose to use
but which it is not necessary that the
manager provide for the purposes of the
maintenance of the village;

prescribed amount means—
(@) $10 000; or

(b) if a greater amount is prescribed for the
purposes of this definition that greater
amount;

prescribed period means—

(@) in respect of a retirement village where
there is no owners corporation, the
period of 12 months ending 3 months
before the date on which the annual
meeting is to be held; and

(b) in respect of a retirement village where
there is an owners corporation, the
period to which the accounts presented
to the annual meeting are required to
relate;

refundable in-going contribution means so much
of an in-going contribution as is under a
residence contract or this Act—

(@) refundable to the resident if the resident
leaves the retirement village; or

(b) payable to the resident's estate if the
resident dies;

register means the register kept and maintained by
the Director under section 38J;
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related body corporate has the same meaning as
in the Corporations Act;

residence contract means a contract between an
owner and a resident which creates or gives
rise to a residence right;

residence documents means any of the
following—

(@) aresidence contract;
(b) a management contract;

(c) adocument under which a resident
agrees to observe the by-laws, promises
to pay an in-going contribution or a
recurring charge for the provision of
goods or services by a manager;

(d) a document which is a prescribed
document or contains prescribed

information;

(€)

a disclosure statement completed and
signed by the owner;

(F) alist, in the prescribed form, of
important information that a person
should consider before deciding to
become a resident in a retirement
village;

(9) the by-laws;

(h) any other document that is prescribed
for the purposes of this definition;

S. 3(1) def. of
related body
corporate
inserted by
No. 4/2005

s. 3(@).

S. 3(1) def. of
residence
documents
amended by
No. 4/2005

s. 3(e)(A)i).
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S. 3(1) def. of residence right means a right of a resident to use
resri]ftience residential hostel or hospital accommodation
o ded by or other servic_es providgd fora r_etire_ment
Noé(g/2005 village (not being a service provided in a

S. X

residential care facility) which is created or
arises by or under a contract whether the
right is expressed as an interest in land or a
licence or arises because the resident
becomes the holder of shares in a company
which provides accommodation or services
for a retirement village;

S 30) cet.of resident means a retired person who lives or
substituted by proposes to live in a retirement village and—
No. 4/2005 . . .
s.3(d). (@) inPart 5 (other than section 32) and in

section 34 includes—

(i) a person who was a resident of,
but has left, a retirement village;
and

(i) if a person, who while a resident
of a retirement village, has died,
the person’s legal personal
representative; and

(b) in section 32 and section 39 includes a
person to whom paragraph (a) applies,
if that person’s entitlements under a
residence contract have not yet been

paid;
S 30) cet.of resident dispute means a dispute between
dispute residents in a retirement village about any
inserted by action or failure to act by residents in the
No. 4/2005 . .
s.3(). retirement village that affects—

(@) the use and enjoyment of the retirement
village land by other residents in the
retirement village; or

10
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(b) the use of services by other residents in
the retirement village, being services
provided to residents in the retirement
village by the manager;

residential care facility means any premises—
(@) in which—
(i) aresidential care service; or
(if) a multi purpose service—

within the meaning of the Aged Care
Act 1997 of the Commonwealth, is
operated by an approved provider
within the meaning of that Act; and

(b) in respect of which an allocation of
residential care places or flexible care
places is in effect under Division 15 of
that Act;

residents committee means a residents committee
formed under Part 6;

retired person means—

(a) a person who has attained the age of 55
or has retired from full time
employment; and

(b) the spouse or domestic partner of such
a person; and

(c) if the person mentioned in paragraph
(a) has died, the person who was the
spouse or domestic partner of that
deceased person;

S. 3(1) def. of
residential
care facility
inserted by
No. 4/2005

s. 3(@).

S. 3(1) def. of
retired person
amended by
No. 27/2001
s. 8(Sch. 6
item 6.1(b)).

11



S. 3(1) def. of
retirement
village
amended by
No. 4/2005

s.39)-

S. 3(2) def. of
retirement
village land
amended by
No. 4/2005

s. 3(h).

S. 3(2) def. of
retirement
village notice
substituted by
No. 4/2005

s. 3().
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retirement village means a community—

(@) the majority of which is retired persons
who are provided with accommodation
and services other than services that are
provided in a residential care facility;
and

(b) at least one of whom, before or upon
becoming a member of the community,
pays or is required to pay an in-going
contribution;

retirement village land means land used or to be
used for the purposes of a retirement village,
other than any part of any such land on
which a residential care facility is situated;

retirement village notice means a notice lodged
with the Registrar of Titles under
section 9(1);

services means any of the following—

(a) management and administrative
services;

(b) gardening, repair and maintenance
services;

(c) hospital, nursing or medical services
including accommodation;

(d) shops and other services for the
provision of goods to residents;

(e) hostel accommodation;
(F) laundry services;
(9) the provision of meals;

12
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(h) services or facilities for the recreation
or entertainment of residents;

(i) other services for the care or benefit of
residents;

* * * * *

special resolution means a resolution which—

(@) is passed at a meeting of which at least
21 days written notice specifying the
intention to propose the resolution as a
special resolution has been given to all
residents; and

(b) is passed at a meeting held in
accordance with paragraph (a) by a
majority of not less than three quarters
of the residents living at the retirement
village and voting at that meeting;

spouse of a person means a person to whom the
person is married;

Tribunal means the Victorian Civil and
Administrative Tribunal established under
the Victorian Civil and Administrative
Tribunal Act 1998.

S. 3(1) def. of
society
inserted by
No. 35/1996
s.453(Sch. 1
item 72.1),
repealed by
No. 11/2001
s. 3(Sch.
item 64.1).

S. 3(1) def. of
spouse
inserted by
No. 27/2001
s. 8(Sch. 6
item 6.1(a)).

S. 3(2) def. of
Tribunal
inserted by
No. 4/2005

s. 3@).

13
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@) 1f—

(a) under Part 6 a resident may vote at an annual
meeting; and

(b) that resident and another resident or other
residents are jointly entitled (whether as joint
tenants or tenants in common) to share
accommodation at a retirement village—

the right to vote conferred by that Part may be
exercised by one only of those residents and, if
those residents disagree as to which of them is to
exercise the right to vote, the resident whose name
appears first on the residence contract conferring
the joint residence right may exercise the right to

vote.
isﬁl dby (3) For the purposes of the definition of domestic
No. 27/2001 partner in subsection (1)—
s. 8(Sch. 6 . . .
item 6.2). (@) in determining whether persons are domestic

partners of each other, all the circumstances
of their relationship are to be taken into
account, including any one or more of the
matters referred to in section 275(2) of the
Property Law Act 1958 as may be relevant
in a particular case;

(b) a person is not a domestic partner of another
person only because they are co-tenants.

4 Act to apply to existing and new retirement villages

This Act applies to a retirement village whether
existing before or after the commencement of this
section.

14



Retirement Villages Act 1986
No. 126 of 1986

5 Act not to apply to certain retirement villages

* * * * * S.5(1)
repealed by
No. 53/1990
s. 30.

(2) To the extent stated in an instrument of exemption
under section 6, the provisions of this Act do not

apply to—

(a) aretirement village established or conducted
by an exempt organization; or

(b) an exempt retirement village; or

(c) aretirement village included in a class of
exempt retirement villages.

6 Exemptions

(1) Any religious or charitable organization may S.6(1)
. . . amended by
apply to the Director to have the organization No. 17/1999

declared an exempt organization for the purposes  s-432(@)-
of all or any of the provisions of this Act.

(2) The owner of retirement village land or a manager S:6@

. . amended by
may apply to the Director to have a retirement No. 17/1999
village on that land declared to be an exempt s. 43()(@).
retirement village for the purposes of all or any
provisions of this Act.
(3) An application under subsection (1) or subsection
(2) must state why the exemption is sought and
whether the exemption applied for is to relate to
all or some only of the provisions of this Act and,
if it is to relate to some of the provisions only, to
which provisions it is to relate and must be
accompanied by the appropriate prescribed fee.
(4) The Director may require an applicant for S.6(4)
. . . . amended by
exemption to give more information about the No. 17/1999
application. s 43(2)(@)-

15



S.6(5)
amended by
No. 17/1999
s. 43(2)(a).

S.6(5)(@)
amended by
No. 17/1999
s. 43(2)(b).

S.6(5)(b)
amended by
No. 17/1999
s. 43(2)(a).
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(5) The Director may make recommendations to the
Minister concerning—

(a) applications received by the Director under
this section; and

(b) exemptions which the Director considers
should be granted under this section,
although no application has been received,;
and

(c) the conditions to which particular
exemptions ought to be subject.

(6) The Governor in Council on the recommendation
of the Minister may, by order published in the
Government Gazette—

(a) declare an organization to be an exempt
organization; or

(b) declare a retirement village to be an exempt
village; or

(c) declare a class of retirement villages to be
exempt retirement villages—

whether or not an application for the exemption
has been made under this section.

(7) An exemption under subsection (6)—

(a) is subject to such conditions as the Governor
in Council on the recommendation of the
Minister determines and states in the
instrument of exemption; and

(b) may be expressed to apply to this Act or to
any of its provisions stated in the instrument
of exemption; and

16
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(c) lasts either until revoked or for such period
(if any) as the Governor in Council on the
recommendation of the Minister determines
and states in the instrument of exemption.

(8) An organization which or an owner or a manager
who is granted an exemption under this section
must comply with any conditions to which the
exemption is subject.

Penalty: 200 penalty units.
7 Contracting out

(1) A provision in a contract or document concerning
a retirement village which purports to exclude,
modify or restrict the operation of this Act is void.

(2) If a contract or document includes a provision
which is void under subsection (1), that subsection
does not affect the validity or enforceability of
other provisions of the contract or document, in so
far as they are severable from the void provision.

17
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PART 2—RETIREMENT VILLAGE NOTICES

8 Residence right not to be created unless retirement
village notice is lodged

(1) A person who after the commencement of this
section—

(a) enters into a contract; or

(b) invites other persons to make applications,
offers or proposals to enter into a contract—

which has or would have the effect of creating or
giving rise to a residence right in a retirement
village in respect of which a retirement village
notice has not been lodged under section 9 is
guilty of an offence.

Penalty: 200 penalty units.

(2) A person who is a resident and has entered into a
contract in respect of which there has been a
contravention of subsection (1) may rescind the
contract.

9 Owner to lodge retirement village notice

Z-ﬂ"e%ed by (1) If after the commencement of this section land is
Nos 85/1998 used or proposed to be used as retirement village
ﬁéfn“fzfg)- land the owner must before entering into a

412005 5. 4(2). contract which creates or gives rise to a residence

right in the land or inviting other persons to make
applications, offers or proposals to enter into such
a contract lodge a notice with the Registrar of

Titles.
S. 9D)@D) * * * * *
repealed by
No. 85/1998
S. 24(Sch.
item 52.2).

Penalty: 200 penalty units.

18
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(3) A notice under subsection (1)—

(@) must contain the prescribed information;

(b) must contain—

(i) a description of the land to which the
notice relates; and

(ii) a statement that this Act applies to that
land,;

(c) ifitrelates to land in an identified folio
under the Transfer of Land Act 1958 or
land not under the operation of the Transfer
of Land Act 1958, must also contain the
name and description of the owner of the
land appearing from an instrument affecting
the land last registered under the Property
Law Act 1958.

(4) Before lodging a retirement village notice with the
Registrar of Titles the owner of retirement village
land to which the notice relates must—

(a) obtain release from or discharge of, all
encumbrances which would take priority to
any residence right which the owner may
subsequently create, except those
encumbrances mentioned in section 42(2) of
the Transfer of Land Act 1958; or

S.92)
repealed by
No. 85/1998
S. 24(Sch.
item 52.3).

S.9(3)
amended by
No. 4/2005

s. 4(b)().

S.9(3)(@)
substituted by
No. 4/2005

s. 4(b)i).

S.9(3)(c)
amended by
No. 85/1998
S. 24(Sch.
item 52.4).

S.9(4)
amended by
No. 85/1998
S. 24(Sch.
item 52.5).

19
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repealed by
No. 85/1998
S. 24(Sch.
item 52.6).

S.11
amended by
No. 18/1989

s. 13(Sch. 2
item 72(a)),
substituted by
No. 85/1998

S. 24(Sch.
item 52.7).
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(b) enter into an agreement with the holders of
all encumbrances which would otherwise
take priority to any residence right which the
owner might subsequently create to the
effect that the residence right will have first
priority.

Penalty: 50 penalty units.

(5) Subsection (4) does not apply to a retirement
village in respect of which an owner entered into a
contract before the commencement of this section
which created or gave rise to a residence right.

* * * * *

11 Retirement village notice to be noted on title

On receiving a retirement village notice in relation
to land, the Registrar of Titles must make a
recording of the retirement village notice in the
Register.
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PART 3—RESIDENCE RIGHTS

12 Part not to apply to strata and cluster subdivisions

This Part does not apply to retirement village land
which is land in respect of which the residence
rights are—

(a) estates in fee simple held as registered
proprietors under the Transfer of Land Act
1958; or

(b) in any other case, legal estates in fee simple.

13 Residence right

(1) A person who (whether the owner of retirement
village land or not) enters into a contract with a
resident which—

(a) purports to create or give rise to a residence
right; and

(b) is not entered into by all the owners for the
time being of the retirement village land to
which the residence right relates—

is guilty of an offence.
Penalty: 200 penalty units.

s.12

S.12
amended by
No. 85/1998
S. 24(Sch.
item 52.8).

S. 12(a)
amended by
No. 53/1988
s.45(Sch. 3
item 62) (as
amended by
No. 47/1989
s. 23(2)),
substituted by
No. 85/1998
s. 24(Sch.
item 52.8).

S. 12(b)
substituted by
No. 85/1998

S. 24(Sch.
item 52.8).
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(2)

©)

A resident who has entered into a contract in
respect of which there has been a contravention of
subsection (1) may rescind the contract.

This section does not apply to a contract entered
into before the commencement of this section.

14 Enforcement of residence right

1)

)

©)

(4)

(5)

A contract which is entered into after the
commencement of this section between a resident
and an owner of retirement village land and which
creates or gives rise to a residence right binds the
successors in title of the owners while the contract
remains in force as if the successors had also
entered into the contract.

A contract which was entered into before the
commencement of this section between the
resident and an owner of retirement village land
and which created or gave rise to a residence right
binds the successors in title of the owners from the
date on which a retirement village notice is
registered in respect of the land until the contract
ceases to be in force.

In this section successor in title includes a person
who acquires any interest in or right affecting land
or has a mortgage, charge or other encumbrance
over land.

Subject to section 7 and to this section a residence
right is subject to the terms of the contract which
created or gave rise to it.

If in respect of retirement village land—

(a) aretirement notice was registered under the
Property Law Act 1958 before the
commencement of section 22 of the
Transfer of Land (Single Register) Act
1998; or
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s.15
(b) arecording of a retirement village notice is

made in the Register under the Transfer of

Land Act 1958—
the rights of a person who, after the notice is
registered or recorded but before the residence
right is created, becomes the holder of a mortgage,
charge or encumbrance over the land are subject
to any residence rights subsequently created over
the land.

i i i S.15
15 Residential Tenancies Act 1997 not to apply subatiuted by

The Residential Tenancies Act 1997 does not 21053}3(2@;/&39;
apply to a tenancy agreement which creates or item 11.1).

gives rise to a residence right.
16 Termination of residence contract
(1) In this section—

owner means owner for the time being of
retirement village land.

(2) If aresidentis in breach of a provision of a
residence contract the owner may serve on the
resident a notice specifying the breach and—

(@) requiring the breach to be remedied; or

(b) if the breach is not capable of being
remedied, requiring the resident to cease
committing the breach—

within 28 days after the date of service of the
notice.

(3) If—
(a) an owner has served on a resident a notice
under subsection (2); and

(b) the resident has not complied with the notice
at the end of 28 days after the date of service
of the notice; and
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(4)

(5)

(c) the breach specified in the notice is
substantial—

the owner may serve on the resident a notice
specifying the breach and requiring the resident to
leave the retirement village on or before a date
stated in the notice, which is not earlier than

60 days after the date of service of the notice.

If a resident has a residence right by virtue of a
contract which creates a periodic tenancy the
owner may serve on the resident notice requiring
the resident to leave the retirement village on a
date which is not earlier than—

(@) six months after the date of service of the
notice; or

(b) the end of the period of the tenancy—
whichever last happens.

An owner may serve on a resident a notice
requiring the resident to leave a retirement village
within 14 days after the service of the notice if—

(a) the residence contract authorizes the giving
of the notice and, if the contract includes
conditions which must be complied with
before the notice can be given, those
conditions have been complied with; and

(b) the notice includes a copy of a certificate
signed by 2 medical practitioners registered
under the Health Professions Registration
Act 2005, one of whom is nominated or
agreed to by the resident and stating to the
effect that the resident needs care of a kind
which is not available at the retirement
village.
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(6) A notice under this section may be served on a
resident personally or by post addressed to the
resident at the resident's address in the retirement
village or at the resident's last known address.

(7) An owner who—

(a) serves on a resident a notice requiring the
resident to remedy, or cease committing, a
breach of a residence contract which does
not comply with subsection (2); or

(b) serves on a resident a notice requiring the
resident to leave a retirement village which is
not a notice in accordance with the
provisions of subsections (3), (4) or (5)—

is guilty of an offence.
Penalty: 50 penalty units.
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PART 4—DEALINGS

17 Certain persons not to be involved in management
of retirement villages

1)

()

©)

A person who is an insolvent under administration
must not be involved in the promotion or sale of
residence rights or be in any way (whether
directly or indirectly) concerned in, or take part in,
the management of a retirement village.

Penalty: 50 penalty units.

A person who, whether before or after the
commencement of this section, has been
convicted, within or outside Victoria, of an
offence involving fraud or dishonesty punishable
on conviction by imprisonment for a period of not
less than 3 months must not within a period of

5 years after being convicted or if the person was
sentenced to imprisonment after the expiration of
the sentence, be involved in the promotion or sale
of residence rights, or be in any way (whether
directly or indirectly) concerned in, or take part in,
the management of a retirement village.

Penalty: 50 penalty units.

In this section insolvent under administration has
the same meaning as in the Corporations Act.

18 Application of Fair Trading Act 1999

1)

The Fair Trading Act 1999 applies to services or
goods provided under a residence contract, even
though the goods or services are provided under a
contract of service.
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(3) A reference in the Fair Trading Act 1999 to the
price of goods or services includes in relation to a
residence right an in-going contribution.

19 Resident to be given certain documents

(1) Atleast 21 days before a resident enters into any
residence contract, the owner or the owner's agent
must give a copy of the contract to the resident.

Penalty: 200 penalty units.

(2) Atleast 21 days before a resident enters into any
management contract with the manager of a
retirement village, the manager must give to the
resident the following documents—

(a) acopy of the management contract;
(b) the disclosure statement;
(c) the by-laws of the village;

(d) all other documents referred to in the
definition of residence documents.

Penalty: 200 penalty units.
20 Resident to be given certain information

(1) A person who includes in a disclosure statement a
statement which the person knows to be false or
misleading in a material particular is guilty of an
offence.

Penalty: 50 penalty units.

s.19

S.18(2)
repealed by
No. 17/1999
S. 43(3)(b).

S.18(3)
amended by
No. 17/1999
S. 43(3)(@).

S.19
substituted by
No. 4/2005
s.5.
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(2)

©)

(4)

(5)

1)

If a resident asks an owner or owner's agent to
answer a question in the document described in
paragraph (f) of the definition of residence
documents which applies to that owner or agent
and the owner or agent—

(a) refuses or fails to answer the question; or

(b) in answer to the question gives information
which the owner or agent knows to be false
or misleading in a material particular—

the owner or agent is guilty of an offence.
Penalty: 50 penalty units.

If asked by a resident, an owner or owner's agent
of a retirement village must give to a resident
information concerning the retirement village
which the resident reasonably requires and the
owner or agent is able to give.

Penalty: 50 penalty units.

A person who under subsection (3) gives
information to a resident which the person knows
to be false or misleading in a material particular is
guilty of an offence.

Penalty: 50 penalty units.

In this section and in sections 21, 21A and 23
owner includes manager.

21 Inspection of documents

At a resident's request, an owner or an owner's
agent must make available for inspection by the
resident all residence documents which apply to
the resident and are in the possession or under the
control of the owner or agent.

Penalty: 50 penalty units.
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(2) A resident may inspect and take copies of
documents made available to the resident under
subsection (1).

21A Offence not to use a contract that complies with the
regulations

An owner must not enter into a contract with a
resident, which is required by the regulations to
comply with the regulations, unless the contract so
complies.

Penalty: 60 penalty units.
21B Further matters relating to contracts

(1) If a matter is required by the regulations to be
excluded from a particular class of contract and a
contract of that class is entered into that includes
such a matter, that contract is void to the extent of
that matter.

(2) If aterm is required by the regulations to be in a
class of contract, that term is deemed to be in any
contract of that class that is entered into.

(3) If a contract that is of a particular class is required
by the regulations to be in a prescribed form and a
contract of that class is entered into that is not in
the prescribed form, the contract is not
enforceable against a resident who has entered
into it to the extent that it is not in the prescribed
form.

(4) If acontract is of a class to which the regulations
apply and the contract is varied and the effect of
the variation is such that the contract does not
comply with the regulations, the contract is not
enforceable against a resident who has entered
into it to the extent of that variation.

S.21A
inserted by
No. 4/2005
s. 7.

S.21B
inserted by
No. 4/2005
S. 7.
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22 Rescission

If in respect of a resident there is a contravention
of sections 19 or 20 the resident may rescind all
residence contracts relating to the retirement
village and entered into by the resident.

23 Court may excuse inadvertent contraventions

1)

(2)

On application by an owner, a court of competent
jurisdiction may by order declare that a resident
does not have a right to rescind a residence
contract relating to retirement village land of the
owner if the Court is satisfied that the owner and
an owner's agent have acted honestly and
reasonably and ought fairly be excused for the
contravention of section 19 or 20 which gave rise
to the right of rescission, and that the resident is in
substantially as good a position as if all the
provisions of those sections have been complied
with.

Subsection (1) applies despite anything to the
contrary in section 22.

24 Cooling-off period

1)

()

This section applies to a residence contract, except
a residence contract to which section 31 of the
Sale of Land Act 1962 applies.

A resident who signs a residence contract may at
any time before the end of the period of 3 business
days after signing the contract give notice to the
owner of the retirement village land to which the
residence contract relates that the resident wishes
to rescind the contract and, where the resident has
signed the notice and given it in accordance with
this section, the contract is rescinded.
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(3) A notice under this section must be given to the

(4)

()

(6)

(7)

owner or the owner's agent or left at the address
for service of the owner specified in the residence
contract or the address of the owner's agent within
3 clear business days after the resident signs the
contract.

If a resident rescinds a contract under this section
the resident is entitled to the return of all moneys
paid by the resident under the contract, except for
the sum of $100 or 0-2 per centum of the in-going
contribution paid by the resident (whichever is the
greater), which may be retained by the owner.

A contract to which this section applies must
contain a conspicuous notice advising the resident
that the resident may before the end of 3 clear
business days after the resident signs the contract
give notice that the resident wishes to terminate
the contract.

If a contract to which this section applies does not
contain the notice required by subsection (5) a
resident may rescind the contract.

In this section business day means a day which is
not a holiday within the meaning of section 44(3)
of the Interpretation of Legislation Act 1984.

25 In-going contributions to be held in trust

(1)

()

This section does not apply to so much of an in-
going contribution as is deposit money to which
sections 24 and 25 of the Sale of Land Act 1962

apply.

An estate agent or legal practitioner who acts for
an owner in a transaction relating to a residence
contract must hold as a stakeholder moneys
comprising all or any part of the in-going
contribution received in connexion with the
transaction until all the following events have
happened—

s. 25

S. 25(2)
amended by
No. 35/1996
s.453(Sch. 1
item 72.2(a)).
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(3)

(@)

(b)

(©)

(d)

(@)

all conditions precedent to the creation of a
resident's right in favour of a person by
whom or on whose behalf the in-going
contribution was paid are fulfilled;

the person by whom or on whose behalf the
in-going contribution was paid becomes
immediately entitled to enter the retirement
village as a resident;

if the transaction relates to a building or part
of a building which is not yet constructed or
is under construction, an occupancy permit is
issued in respect of that building or part of
the building under the Building Act 1993;

If the transaction relates to accommodation
occupied by a resident who is entitled to a
refund of all or part of an in-going
contribution on another person taking up or
becoming entitled to take up the
accommodation, the owner pays the whole
amount of the refund or directs the refund to
be paid out of the moneys held by the estate
agent or legal practitioner—

and on the happening of the last of those events,
the in-going contribution may be paid to the
owner in the owner's own right or as the owner
directs.

Subsection (2) does not stop the transfer of
moneys comprising all or any part of an in-going
contribution—

from one legal practitioner to another legal
practitioner acting for the owner; or

(b) from one estate agent to another estate agent

acting for the owner; or
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(c) from an estate agent to a legal practitioner
acting for the owner; or

(d) from an owner to an estate agent or legal
practitioner acting for the owner—

but the person who receives the moneys so
transferred must continue to hold them in
accordance with subsection (2).

* * * * *

(5) If in the course of a transaction relating to a
residence contract an owner receives moneys
comprising all or any part of an in-going
contribution, the owner must within 7 days after
receiving it pay it—

(a) to an estate agent or a legal practitioner
acting for the owner; or

(b) into a special purpose account established at
an authorised deposit-taking institution
within the meaning of the Banking Act 1959
of the Commonwealth in Victoria to be
nominated by the owner in the joint names of
the owner and the resident by whom or on
whose behalf the contribution was paid.

(6) An account established under subsection (5) may
be drawn on only with the consent of both the
resident and the owner or, if either of those
persons has died, the person's legal personal
representative.

s. 25

S. 25(3)(c)
amended by
No. 35/1996
s.453(Sch. 1
item 72.2(a)).

S. 25(3)(d)
amended by
No. 35/1996
s.453(Sch. 1
item 72.2(a)).

S. 25(4)
repealed by
No. 35/1996
s.453(Sch. 1
item 72.2(b)).

S. 25(5)(@)
amended by
No. 35/1996
s.453(Sch. 1
item 72.2(a)).

S. 25(5)(b)
amended by
Nos 35/1996
s.453(Sch. 1
item 72.2(c)),
11/2001

s. 3(Sch.
item 64.2).
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S.26
S. 25(7) (7) This section does not impose an additional
ﬁlmegg/i% gg liability on an authorised deposit-taking institution
5_04553(Sch_ 1 within the meaning of the Banking Act 1959 of
ﬁ/n; 0221-2(d)), the Commonwealth in respect of moneys
s. 3(Sch. deposited under subsection (5).

item 64.2).
S. 25(8) (8) An owner legal practitioner or agent who
amended by . . . .

No. 35/1996 contravenes this section is guilty of an offence.
S.453(Sch. 1 .

item 72.2(a)). Penalty: 50 penalty units.

(9) This section does not affect the court's power to
order relief against the forfeiture of moneys paid.

(10) If under this section an owner nominates an
interest bearing account into which an in-going
contribution must be paid, a person who under this
section is entitled to payments from the account is
also entitled to the interest.

26 Refund of in-going contribution

(1) If during the negotiations which lead to the
signing of a residence contract by a resident an
owner or manager, or a person acting on behalf of
or with the knowledge of an owner or manager
makes a statement to the resident to the effect
that—

(a) all or part of the resident's in-going
contribution will be refunded to the resident
if the resident leaves the retirement village;
or

(b) all or part of the resident's in-going
contribution will be paid to the resident's
estate if the resident dies—

this subsection entitles the resident or the
resident’s legal personal representative to recover
the amount of the in-going contribution to which
the statement relates on the happening of the event
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S. 26
specified in the statement as a debt due by the
owner.
(2) If there is included in a statement mentioned in S. 26(2)
substituted by

subsection (1)(a) or (1)(b) a condition which must  no. 42005
be fulfilled before an amount becomes refundable s-&
under subsection (1), the condition is deemed to

be void unless the condition is—

(@) in the case of a resident who is an owner
resident, in or to the effect that the resident
or the resident's legal personal representative
becomes entitled to recover the amount—

(i) on aday not more than 14 days after
the day on which the purchase of the
premises from the owner resident is
completed; or

(i) if a person takes up residence in the
premises in accordance with the
contract for the purchase of the
premises from the owner resident
before the purchase is completed, on a
day not more than 14 days after the day
on which the person so takes up
residence; or

(b) in the case of a resident who is a non-owner
resident, in or to the effect that the resident
or the resident's legal personal representative
is only entitled to recover the amount—

(1) if payment is made by another person
under a residence contract in respect of
the premises of the non-owner resident,
that is the equivalent of the amount
owed to the non-owner resident after
the non-owner resident has delivered up
vacant possession of the premises, on a
day not more than 14 days after the day
on which the payment is so made; or

35



S. 26(2)(c)
amended by
No. 28/2007
s. 3(Sch.
item 59).

Retirement Villages Act 1986
No. 126 of 1986

(if) on a day not more than 14 days after
the day on which another person takes
up residence in the premises of the non-
owner resident after the non-owner
resident has delivered up vacant
possession of the premises; or

(iii) on a day which is not more than
6 months after the non-owner resident
has delivered up vacant possession—

whichever is the earlier; or
(c) in accordance with the regulations.

(3) Subsection (1) applies to a statement—
(@) whether oral or in writing; or

(b) whether or not the statement was included in
a residence contract or in any collateral
contract; or

(c) whether or not the resident signed a
residence contract in reliance on the
statement; or

(d) despite a provision in a residence contract to
the effect that the in-going contribution is a
donation or is not refundable or any other
provision inconsistent with the statement.
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PART 5—CHARGES

27 This Part not to apply to residents with freehold title

This Part does not apply to retirement village land
which is land in respect of which the residence
rights are—

(a) estates in fee simple held as registered
proprietors under the Transfer of Land Act
1958; or

(b) in any other case, legal estates in fee simple.

28 Application of Part

(1) This Part applies to a retirement village if there
has been paid by or on behalf of a resident an in-
going contribution which exceeds the prescribed
amount, and includes a refundable in-going
contribution.

(2) This Part applies whether a refundable in-going
contribution is paid after, or was paid before the
commencement of this section.

(3) Inthis Part a reference to the application date is a
reference—

(@) if before the commencement of this section a
resident paid an in-going contribution which
exceeds the prescribed amount, to the date
on which—

s. 27

S.27
amended by
No. 85/1998
S. 24(Sch.
item 52.10).

S.27(a)
amended by
No. 53/1988
s.45(Sch. 3
item 63) (as
amended by
No. 47/1989
s. 23(2)),
substituted by
No. 85/1998
s. 24(Sch.
item 52.10).

S. 27(b)
substituted by
No. 85/1998

S. 24(Sch.
item 52.10).

S. 28(3)(@)
substituted by
No. 85/1998

S. 24(Sch.
item 52.11).
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(i) a memorial of a retirement village
notice was registered under Part 1 of
the Property Law Act 1958 before the
commencement of section 22 of the
Transfer of Land (Single Register)
Act 1998; or

(ii) aretirement village notice is lodged for
registration in the Register under the
Transfer of Land Act 1958.

(b) if after the commencement of this section
there is paid in respect of a retirement village
an in-going contribution which exceeds the
prescribed amount and a charge has not
already been created, to the date on which
the in-going contribution is paid.

29 Creation of charges

S.29(3)
amended by
No. 18/1989
s. 13(Sch. 2
item 72(C)).

1)

(2)
(3)

If a refundable in-going contribution has been
paid for a residence right in a retirement village,
there is created on the application date a charge to
secure, refundable in-going contributions
(whenever paid) on all retirement village land
used for the purposes of that retirement village.

Subsection (1) has effect whether or not the
charge is registered.

If the first residence right in a retirement village is
created after the commencement of this section
the charge is a first charge on the retirement
village land, and has priority over all
encumbrances created or arising after the creation
of the charge, or created or arising before the
creation of the charge but after the retirement
village notice in respect of the village is registered
or recorded on the Register.
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(4)

(5)

(6)

(7)

(8)

If a residence right in a retirement village was
created or arose before the commencement of this
section, the charge on the retirement village land
has priority over all encumbrances created or
arising in relation to that land on or after the
application date.

Retirement village land which is charged under
this section continues to be liable to the charge
despite any change in ownership, and the charge is
enforceable against any owner for the time being
of the land, whether or not that owner has notice
of the charge.

On any date on which it is necessary to determine
the amount of the charge, the amount of the
charge is the amount of refundable in-going
contributions paid by or on behalf of a resident of
the retirement village to which the charge relates,
less any amount which has before that date been
refunded to residents.

A certificate signed by an owner of retirement
village land charged under this section or the
owner's agent stating that at a particular date the
amount of the charge is the amount specified in
the certificate is prima facie evidence that on the
date the amount of the charge is the amount so
specified.

If asked by a resident an owner or owner's agent
must give to the resident a certificate under
subsection (7).

* * * * * S. 29(9)(10)
repealed by
No. 85/1998
S. 24(Sch.
item 52.12).
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(11) Within 14 days after land becomes subject to a

(12)

(13)

(14)

(15)

charge under this Part, the owner of the land
charged must lodge with the Registrar of Titles
notification in a form approved by the Registrar of
Titles of that charge and the land to be charged.

Penalty: 50 penalty units.

The Registrar of Titles may make a recording of
the charge in the Register.

The interests and rights listed in section 42(2) of
the Transfer of Land Act 1958 have priority over
a charge.

An owner must not enter into a contract which
creates or gives rise to a residence right in respect
of which a charge would be created under this Part
unless—

(@) the owner has been released from or has
discharged all encumbrances which would
take priority to the charge, except those
mentioned in section 42(2) of the Transfer
of Land Act 1958; or

(b) the holders of all encumbrances which would
otherwise take priority to the charge have
agreed with the owner that the charge will
have first priority.

Penalty: 50 penalty units.

Subsection (14) does not apply to a retirement
village in respect of which an owner entered into a
contract before the commencement of this section
which created or gave rise to a residence right.
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(16)

In subsection (14) a reference to an encumbrance
does not include a reference to a retirement village
notice.

30 Refunds

1)

)

©)

A person who enters into a contract with a
resident which purports to create in the resident a
right to recover a refundable in-going contribution
but which does not provide for the recovery of
that contribution from the owner is guilty of an
offence.

Penalty: 50 penalty units.

If an owner enters into a contract with a resident
and the contract creates in the resident a right to
recover from the owner a refundable in-going
contribution the contract is to be regarded as
having been entered into by all the persons who
thereafter become owners of the land.

If a resident has entered into a contract in respect
of which there has been a contravention of
subsection (1) the resident may rescind all
residence contracts entered into by the resident
and relating to the retirement village.

31 Enforcement of charge

1)

(2)

A resident of a retirement village in respect of
which there is a charge protecting the resident's
refundable in-going contribution may apply to the
Supreme Court for an order for the enforcement of
the charge.

On application by a resident in accordance with
subsection (1) the Supreme Court may make an
order for the enforcement of the charge if it is
satisfied that—

(@) the resident has brought proceedings against
the owner for the time being of the land
charged for the recovery of the resident's
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refundable in-going contribution, has
obtained judgment, has attempted to execute
the judgment but is unable to obtain payment
of the whole of the judgment debt; and

(b) itis in the interests of all the residents of the
retirement village to make the order.

(3) The Director may intervene in proceedings on an
application under this section and may appear
personally or by representative.

(4) An order for the enforcement of a charge must
provide for the following matters—

(a) the sale of the land charged,;

(b) adeclaration that the charge is extinguished
upon the completion of the sale of the land
charged;

(c) adetermination of the amount of the charge;

(d) adetermination of the entitlements of
residents to payments out of the proceeds of
the sale of the land charged, having regard to
the amount of each resident's refundable
in-going contribution and the proportion
which it bears to the total amount of
refundable in-going contributions secured by
the charge;

(e) the order in which the proceeds of sale are to
be applied, having regard to the matters set
out in subsection (4).

(5) Proceeds of sale are to be applied in the following
order—

(@) firstly, in payment of encumbrances which
rank before the charge in priority unless the
sale is subject to those encumbrances;
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(b) secondly, in payment of the costs incurred in
applying for and obtaining the order for
enforcing the charge and in selling the land
charged;

(c) thirdly, in making payments to residents;

(d) fourthly, in payment of encumbrances which
rank after the charge in priority;

(e) fifthly, in payments to the person who owned
the land charged immediately before an
order was applied for.

(6) An order for enforcing a charge which relates to

(7)

(8)

(9)

land not under the operation of the Transfer of
Land Act 1958 may, for the purposes of selling
the land—
- * * * * S.316)@)
repealed by
No. 85/1998

S. 24(Sch.
item 52.15).

(b) appoint a person who has power to convey
the land; or

(c) vest the land in a person named in the order.

An order for enforcing a charge may contain such

incidental and consequential provisions as the

court may decide.

Section 77 (except section 77(3)) of the Transfer fuggﬁ{“ by
of Land Act 1958 applies to the sale of land No. 85/1998
pursuant to an order enforcing a charge as if the ﬁéfn“fzcgé)
resident who applied for the order were a o
mortgagee and the charge were a mortgage.

If the court makes an order concerning land not Suggi)ut edby
under the Transfer of Land Act 1958, the land No. 85/1998

must be brought under that Act before it is sold. ~ s-24(Sch.
item 52.16).
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32 Extinguishment of charge
(1) A charge cannot be extinguished except—

(@) by an agreement in writing signed by all the
residents whose refundable in-going
contributions are secured by the charge; or

(b) by order of the Supreme Court under
section 31; or

S. 32(1)(c) (c) upon the publication in the Government
amended by . . .
No. 4/2005 Gazette of a declaration in accordance with
s- AD)(@) this section; or

S. 32(1)d) (d) in accordance with section 47.

inserted by

No. 4/2005

5. 9(1)(b).

S.322) (2) An owner of retirement village land charged under
amended by . .

Nos 17/1999 this Part may apply to the Director for a

. 43(4), declaration that the charge is extinguished

4/2005s. 9(2).
> whether as to the whole or as to a part of the land

that is the subject of the charge.
(3) An application under subsection (2)—
(a) must be in writing;

(b) must include a statutory declaration signed
by the owner and stating that—

S 362@)&;)3 (i) the land to which the application relates
No. 4/2005 is no longer used as a retirement

s-93)@): village; and

> 3;%{33)&3 (ii) the owner has served on all the

No. 17/1999 residents informing them that the owner
s- 43(5) has applied for a declaration under this

section, explaining the consequences of
the making of the declaration and
stating that they have a right to make
submissions to the Director within

60 days after service of the notice; and
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(4)

()

(6)

(iii) the owner has no knowledge of any
proceedings by a resident to obtain
payment of a refundable in-going
contribution or to enforce the charge;
and

(©)

must include a copy of the notice served on
residents and mentioned in paragraph (b);

(d) if so required by the Director, must include
any information that is reasonably necessary
to establish the boundaries of the land to
which the application relates and the use to

which that land is put.

Before determining whether to grant or refuse an
application the Director must consider all
submissions lodged by residents within the

60 days.

The Director may grant or refuse an application
under this section.

On an application made in accordance with this
section and after considering submissions in
accordance with subsection (4) the Director may
by instrument published in the Government
Gazette declare that a charge to which an
application relates is extinguished if the Director
is satisfied that—

(@) the land to which the application relates is no
longer used as a retirement village; and

(b) the owner has served all the residents notice
in accordance with this section.

s. 32

S. 32(3)(c)
amended by
No. 4/2005
s. 93)(b).

S. 32(3)(d)
inserted by
No. 4/2005
s. 9(3)(c).

S.32(4)
amended by
No. 17/1999
S. 43(4).

S.32(5)
amended by
No. 17/1999
S. 43(4).

S. 32(6)
amended by
No. 17/1999
s. 43(4).

S. 32(6)(@)
amended by
No. 4/2005
s. 9(4).
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(7) If, in respect of land charged under this Part there
is produced to the Registrar of Titles—

(@) acopy of the Government Gazette in which

(b)

the Director has published a declaration that
the charge is extinguished (to the extent that
it applies to the land that is the subject of an
application under subsection (2) that has
been granted), the Registrar may—

(i) delete any recordings of the charge (to
the extent that the recordings apply to
the land that is the subject of an
application that has been granted) from
the Register; or

(if) make a recording in the Register of the
extinguishment of the charge (to the
extent that the recording applies to the
land that is the subject of an application
that has been granted)—

as the case requires; or

an agreement in writing signed by all the
residents whose refundable in-going
contributions are secured by the charge to the
effect that the charge is extinguished, the
Registrar may—

(i) delete any recordings of the charge
from the Register; or

(if) make a recording in the Register of the
extinguishment of the charge—

as the case requires; or
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s.32
(c) acopy of the order of the Supreme Court to
the effect that the charge is extinguished, the
Registrar may—
(i) delete any recordings of the charge
from the Register; or
(if) make a recording in the Register of the
extinguishment of the charge—
as the case requires.
* * * * S.32(8)
repealed by
No. 85/1998
S. 24(Sch.
item 52.18).
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PART 5A—SALE OF PREMISES BY CERTAIN RESIDENTS

32A Options

1)

)

©)

A person who holds an option to purchase from an
owner resident of a retirement village any
premises of that owner resident, must decide
whether or not to exercise the option, and that
person must give the owner resident written
notification of that decision not more than 28 days
after the owner resident notifies the person, in
writing, that the premises are for sale.

If a person who holds such an option does not
give the notification required by subsection (1)
within the time required by the subsection, the
option lapses.

This section has effect despite any term in the
option.

32B Sale of premises

(1)

)

An owner resident of a retirement village may—

(a) set the sale price of his or her premises in the
village; and

(b) appoint a selling agent of the owner
resident's choice (who may be the manager
of the village if the manager is eligible to be
appointed).

If the manager of a retirement village is appointed
to act as the agent of an owner resident of the
village in the sale of that owner resident's
premises, the owner resident may allow (but is not
obliged to allow) the manager to set the sale price
of the premises.
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(3) Any appointment of the manager of a retirement
village, or a person chosen by the manager of a
retirement village—

(a) to act as the agent of an owner resident of the
village in the sale of the owner resident's
premises; or

(b) as the person who sets the sale price of any
such premises—

being an appointment made as part of the
consideration for the owner resident entering the
village, or otherwise at the manager's request, is
void.

(4) A manager, or a person chosen by a manager, who
is appointed as an agent for the sale of the
premises of an owner resident under
subsection (1) must, if the owner resident so
requests, provide the owner resident at the end of
each named month with a report—

(@) detailing the marketing program (including
details of all advertising of the premises or
the village); and

(b) listing all inquiries about the sale; and

(c) providing the names and telephone numbers
(or other contact details) of the persons who
made the inquiries (in so far as these are
known to the manager); and

(d) providing details (including the asking price)
of all other residential premises for sale in
the village—

during that month.
Penalty: 60 penalty units.
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(5) If a person, other than the manager, is appointed
as an agent for the sale of the premises of an
owner resident in a retirement village, the owner
resident must notify the manager in writing of—

(@) the name and contact details of the person
who is so appointed; and

(b) the asking price for the premises; and
(c) any changes to—

(i) the appointment and contact details;
and

(i) the asking price for the premises.
Penalty: 60 penalty units.

S.32C 32C Manager not to interfere in sale
inserted by
plo. 472005 (1) A manager of a retirement village who is not

appointed as an agent for the sale of the premises
of an owner resident in the village must not
interfere with the sale of the premises.

Penalty: 60 penalty units

(2) Without limiting subsection (1), a manager
interferes with the sale of the premises if the
manager interferes with any "For Sale" sign
relating to the premises.

(3) Subsection (2) does not apply if the sign has been
erected contrary to the village by-laws or in such a
way as to interfere with the peace, comfort and
quiet enjoyment of another resident of the village.
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32D Costs of sale S.32D

. . . . inserted by
An owner resident of a retirement village is not No. 4/2005

liable to pay commission on the sale of his or her ~ s-10.
premises to the manager of the village or a person
chosen by the manager, if the premises are sold
otherwise than as a result of the manager

(or person) acting as the agent for the sale of the
premises.

32E Purchaser and manager to enter into contract > % by
(1) If an owner resident sells his or her premisesina % ¥2°%

(2)

(3)

(4)

retirement village, the owner resident must give
the manager sufficient notice of the proposed sale
to enable the manager to comply with section 19.

Penalty: 60 penalty units.

Any contract for the sale of the premises of an
owner resident in a retirement village is deemed to
include a provision to the effect that the contract is
conditional on the purchaser entering into a
management contract with the manager of the
village on or before completion of the purchase.

As soon as practicable after the contract for the
sale of the premises is entered into, the owner
resident must notify the manager of the retirement
village in writing of that fact.

Penalty: 60 penalty units.

If the manager of the retirement village decides
not to enter into a management contract with the
purchaser, the manager must, not later than

21 days after being notified under

subsection (3)—

(a) advise the owner resident of that decision
and of the reasons for it; and

(b) apply to the Tribunal for an order declaring
that the manager is not obliged to enter into
the management contract.
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32F Application by owner resident to Tribunal

If the manager of the retirement village does not,
within 21 days after being given notification under
section 32E(3), either—

(@) enter into a management contract with the
purchaser; or

(b) apply to the Tribunal under section 32E(4)—

the owner resident may apply to the Tribunal for
an order directing the manager to enter into a
management contract with the purchaser.

32G Tribunal's determinations on application of
manager or owner resident

(1) On application under section 32E(4) or 32F, the

()

©)

Tribunal may determine whether the decision of
the manager not to enter into a management
contract is reasonable in the circumstances, having
regard to—

(a) whether the premises concerned are suitable
for occupation by the purchaser (or another
person the purchaser intends to allow to live
in the premises), having regard to his or her
physical and mental capacity; and

(b) any other factor that the Tribunal considers
relevant.

For the purposes of subsection (1)(b), the age of
the purchaser (or another person whom the
purchaser intends to allow to live in the premises)
is not relevant if the purchaser (or the other
person) is a retired person.

On making its determination under subsection (1),
the Tribunal may make an order of the kind
referred to in section 32E(4) or 32F, as
appropriate, regardless of whether that is the order
sought.
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(4) An order referred to in section 32F may also, if

()

the Tribunal considers it appropriate, set the terms
of the management contract to be entered into,
having regard to the management contracts in
force in the village.

If the Tribunal makes the order referred to in
section 32F, the Tribunal may also order the
manager to pay such compensation to the owner
resident or the purchaser (or both) for delay and
inconvenience as it considers just in the
circumstances.
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PART 6—RESIDENT PARTICIPATION

33 Annual meeting

In each year the manager of a retirement village
must convene an annual meeting of the residents
of the retirement village.

Penalty: 50 penalty units.
34 Proceedings at annual meetings

(1) The owner of retirement village land must prepare
and present to the annual meeting a statement in
writing, signed by the owner and setting out the
following—

(@) whether all refundable in-going contributions
which fell to be refunded to residents of the
village during the prescribed period have
been refunded, and if any have not, the
amount which has not been refunded, details
of the delay and the reasons for the delay;

(b) whether the owner is aware of any material
matter which may prevent the owner from
meeting debts as and when they will fall due
in the period of 12 months from the end of
the prescribed period, and if the owner is
aware of any such matter, details of the
matter.

Penalty: 100 penalty units.

> 3:%):3 by (2) In subsection (1), a reference to retirement village
No. 85/1998 land does not include a reference to retirement
. 24(Sch. village land which is land in respect of which the

item 52.19). . .
residence rights are—
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(a) estates in fee simple held as registered
proprietors under the Transfer of Land Act
1958; or

(b) in any other case, legal estates in fee simple.

(3) The manager must prepare and present to the
annual meeting a financial statement showing in
respect of the prescribed period—

(@) the source of income received by way of
charges for the provision of goods and
services by the manager; and

(b) details of expenditure on the provision of
goods and services for the village by the
manager, including the amounts spent and
the items to which the expenditure related—

and details of what provision (if any) has been
made for future extra ordinary or major works in
the village and showing, in respect of the period
of 12 months beginning immediately after the
prescribed period ends—

(c) details of anticipated expenditure on goods
and services for the village; and

(d) details of any proposed increases in
maintenance charges to be paid by residents;
and

(e) details of any special levies which it is
proposed to ask residents to pay.

Penalty: 100 penalty units.

s. 34

S. 34(2)(@)
amended by
No. 53/1988
s.45(Sch. 3
item 64) (as
amended by
No. 47/1989
s. 23(2)),
substituted by
No. 85/1998
S. 24(Sch.
item 52.19).

S.34(2)(b)
substituted by
No. 85/1998

S. 24(Sch.
item 52.19).
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s. 36

S. 34(4) (4) A statement prepared under subsection (3) must

ﬁlmemggotiy be audited by a registered company auditor within

S_Og(SCh, the meaning of the Corporations Act unless at the

item 99). annual meeting held in the year immediately
before the year in which the statement is to be
presented, the residents present at the meeting
decide by special resolution to dispense with the
auditing requirements.

S. 34(5) (5) This section is in addition to the provisions of the

amended by .

Nos 53/1988 Owners Corporations Act 2006.

s.45(Sch. 3

item 65) (as

amended by

No. 47/1989

s. 23(2)),

69/2006 s. 224

(Sch. 3item

7.2).

S.35 * * * * *

repealed by

No. 4/2005

s.11.

36 Residents committee

for%)ed by (1) Inthe case of a retirement village where there is

No. 69/2006 no owners corporation the residents may elect a

iefnz‘;gs(;;3 residents committee to represent the interests of

the residents of the village.

(2) Each member of a residents committee holds
office for one year from the date of election but is
eligible for re-appointment.

(3) A member of a residents committee may at any
time be removed from office by special resolution
passed by a meeting of residents.

(4) The residents committee's procedure is in its
discretion.

(5) The residents committee may form sub-
committees and determine their procedure.
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(6) The residents committee may call a meeting of all
the residents living at the retirement village.

(7) The residents committee or a sub-committee
formed for the purpose may act as a mediator in
any dispute between residents.

(7A) The residents committee must not act as a
mediator in any dispute between residents when
the dispute is being dealt with by the manager
under Division 3 of Part 6A.

(8) If in respect of a retirement village there is an
owners corporation, the owners corporation has
the powers of a residents committee under this
section, in addition to its other powers.

36A Resident's right to act through representative

Despite any resolution or decision at an annual
meeting or at a meeting of the residents committee
that is to the contrary, a resident may appoint
another person to act in the place of that person at
any annual meeting or meeting of the residents
committee.

37 By-laws

(1) This section does not apply to rules to which the
Owners Corporations Act 2006 or the
regulations made under that Act apply.

(2) This section applies despite anything to the
contrary in a residence contract or in by-laws
relating to a retirement village.

S. 36(7)
amended by
No. 4/2005
s. 12(2).

S. 36(7A)
inserted by
No. 4/2005
s. 12(2).

S. 36(8)
amended by
No. 69/2006
S. 224 (Sch. 3
item 7.3(b)).

S. 36A
inserted by
No. 4/2005
s.13.

S.37(2)
substituted by
No. 53/1988
s.45(Sch. 3
item 66) (as
amended by
No. 47/1989
s. 23(2)),
amended by
No. 69/2006
s.224(Sch.3
item 7.4).
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(3)

(4)

()

(6)

The powers conferred by this section are in
addition to any other powers to alter or revoke
by-laws.

By-laws which apply to a retirement village and
were made before the commencement of this
section may be altered or revoked on or after the
commencement of this section by special
resolution of the residents living at the retirement
village passed at the meeting of residents.

The making revocation or alteration on or after the
commencement of this section of a by-law which
applies to a retirement village is not to take effect
unless or until it is approved by a special
resolution of the residents living at the village.

Subsections (4) and (5) and the definition of
special resolution in section 3 apply to a by-law
which relates only to a class of residents as if
those provisions referred to residents of that class
of residents and not to residents.
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PART 6A—OPERATION AND MANAGEMENT OF
RETIREMENT VILLAGES

Division 1—Maintenance and other charges

38 Increases in maintenance charges
(1) In this section—

adjusted maintenance charge means the adjusted
maintenance charge determined and indexed
in accordance with the regulations;

* * * * *

special levy means a payment which is made by a
resident to the owner or manager and which
IS not—

(@) a maintenance charge; or

(b) a payment made in consideration of
residence in the village.

(2) Despite anything to the contrary in a residence
contract, a management contract or the by-laws a
resident is not required to pay a maintenance
charge to the extent to which it is greater than the
adjusted maintenance charge.

s. 38

Pt 6A
(Heading)
inserted by
No. 4/2005
s. 14.

Pt 6A Div. 1
(Heading)
inserted by
No. 4/2005
s. 14.

S. 38(1) def. of
maintenance
charge
repealed by
No. 4/2005
s.15.
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(3) A manager is not liable in any civil action for
breach of contract in respect of the manager's
failure to provide goods and services to residents
if—

(a) to cover the cost of the provision of the
goods and services it would be necessary to
levy a maintenance charge greater than the
adjusted maintenance charge; and

(b) in all the circumstances the manager acted
reasonably; and

(c) the residents have not approved the payment
of a maintenance charge greater than the
adjusted maintenance charge.

(4) Subsection (2) does not apply if the payment of a
maintenance charge that is greater than the
adjusted maintenance charge has been approved
by resolution of a majority of the residents at a
meeting of the residents or is approved by
resolution of the residents committee.

(5) Subsection (2) does not apply to the payment of a
maintenance charge which is greater than the
adjusted maintenance charge to the extent to
which the greater amount represents—

(a) rates, taxes or charges in respect of
retirement village land or the use of a
retirement village land levied under an Act
or subordinate instrument; or

(b) salaries or wages paid in accordance with an
award made by a Commission, Tribunal,
Board or other body under—

(i) an Act other than this Act; or
(i) a Commonwealth Act—

if the salaries or wages are paid to a manager or a
person employed in connexion with the retirement
village.
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(6) Despite anything to the contrary in a residence
contract, a management contract or the by-laws, a
resident is not required to pay a special levy
unless—

(@) the residents have not been required to pay a
special levy for the past 12 months; and

(b) the special levy has become payable in one
of the following ways—

(i) the owner or residents must make the
expenditure which the levy is intended
to cover because of the requirements of
an Act, a subordinate instrument or the
order of a court;

(i) the residents have authorized the
making of the special levy by special
resolution passed at a residents
meeting;

(iii) the residence contract, the management
contract or the by-laws provided that
the residents are responsible for the
expenditure or the class of expenditure
which the special levy is intended to
cover.

38A Charges for personal services

The manager of a retirement village must not levy
a charge for personal services against a person
who has ceased to be a resident of a retirement
village for any period that is 28 days or more after
the time at which the person ceases to be such a
resident.

Penalty: 60 penalty units.

S.38A
inserted by
No. 4/2005
s. 16.
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S.388 38B Maintenance charges—former non-owner residents
inserted b ey ey .

No. 412005, (1) The liability of a former non-owner resident of

s. 16.

premises in a retirement village for maintenance
charges that arise on or after the time at which the
former non-owner resident ceased to occupy the
premises, ceases on—

(@) the date on which another person enters into
a management contract with the manager for
the premises; or

(b) the date on which a person takes up
residence in the premises with the consent of
the manager; or

(c) the date that is 6 months after the date on
which the former non-owner resident
otherwise delivers up vacant possession of
the premises—

whichever date occurs first, or any earlier date that
the former non-owner resident and the manager
may agree on.

(2) Subsection (1) does not apply if the contract under
which the non-owner resident pays maintenance
charges provides for an earlier cessation of
liability for the payment of maintenance charges.

(3) In this section former non-owner resident, in
relation to a retirement village, means a person
who was a resident of the village but who has
ceased to be such a resident.
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Division 2—Powers of attorney and proxies

38C Manager not to demand power of attorney
(1) The manager of a retirement village must not—

(@) require a resident of the retirement village to
give the manager a power of attorney in
favour of the manager; or

(b) accept a power of attorney given in favour of
the manager by a resident of the retirement
village.

Penalty: 60 penalty units.

(2) The manager of a retirement village must not
require a resident of the retirement village to give
a power of attorney in favour of—

(@) aclose associate of the manager; or
(b) a person nominated by the manager.
Penalty: 60 penalty units
(3) A person who—

(@) is a close associate of the manager of a
retirement village; or

(b) is nominated by a manager of a retirement
village to accept a power of attorney from a
resident of the village—

must not accept a power of attorney given in
favour of that person by a resident of the
retirement village.

Penalty: 60 penalty units.

Pt 6A Div. 2
(Heading and
ss 38C, 38D)
inserted by
No. 4/2005

s. 16.

S.38C
inserted by
No. 4/2005
s. 16.
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(4) A power of attorney given in favour of a manager
of a retirement village (or a close associate of the
manager or a person nominated by the manager)
by a resident of the retirement village is void.

(5) Subsections (1)(b), (3) and (4) do not apply if the
resident who gives the power of attorney is a
relative of the manager, close associate or
nominated person (as the case requires).

(6) This section does not apply to any power of
attorney that is of a prescribed class of powers of
attorney.

(7) This section has effect despite any term of the
power of attorney.

38D Manager not to demand appointment as proxy
(1) The manager of a retirement village must not—

(@) require a resident of the retirement village to
appoint the manager as the proxy of the
resident; or

(b) accept an appointment to act as the proxy of
a resident of the retirement village.

Penalty: 60 penalty units.

(2) The manager of a retirement village must not
require a resident of the retirement village to
appoint—

(@) aclose associate of the manager; or
(b) a person nominated by the manager—
as a proxy of the resident.
Penalty: 60 penalty units.
(3) A person who—

(a) is a close associate of the manager of a
retirement village; or
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(b) is nominated by the manager of a retirement
village to be appointed to act as a proxy of a
resident of the retirement village—

must not accept an appointment to act as a proxy
of a resident of the retirement village.

Penalty: 60 penalty units.

(4) An appointment of the manager of the retirement
village (or a close associate of the manager or a
person nominated by the manager) as the proxy of
a resident of the retirement village is void.

(5) Subsections (1)(b), (3) and (4) do not apply if the
resident of the retirement village who makes the
appointment is a relative of the manager, the close
associate or nominated person (as the case
requires).

(6) This section has effect despite any term of the
proxy.

Division 3—Dispute mediation

38E Procedure for dealing with management complaints

(1) The manager of a retirement village must set out
in a document the procedure to be used by the
manager in addressing management complaints
and must include the following information in that
document—

(@) the name of the person or persons to whom
residents may give notice of management
complaints; and

(b) the times and places at which notice of
management complaints may be given,
which must not unreasonably restrict the
ability of residents to give such notices; and

Pt 6A Div. 3
(Heading and
ss 38E—-38H)
inserted by
No. 4/2005

s. 16.

S.38E
inserted by
No. 4/2005
s. 16.
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(©)

(d)

the process the manager is to use to consider
management complaints and advise residents
of the outcome of that consideration,
including—

(i) the restrictions on the manager's powers
under subsection (3); and

(ii) the nature of the manager's obligation
under subsection (4); and

the fact that residents may seek advice on
management complaints from the Director or
from the body managed by the Director, the
name of the body managed by the Director
from which advice may be sought and the
public contact telephone number and postal
address of that body.

Penalty: 60 penalty units.

(2) The manager of a retirement village must establish
and maintain the procedure for dealing with
management complaints that is set out in the
document under subsection (1).

Penalty: 60 penalty units.

(3) The manager of a retirement village must not set
out in a document under subsection (1) or
establish or maintain a procedure—

(@)

that enables the manager to take any action
that is—

(i) without the consent of the person
making the management complaint; or

(ii) duplicates, is inconsistent with or
overrides any other law; or
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(iii) duplicates, is inconsistent with or
overrides the provisions of any contract
between the person making the
management complaint and the
manager; or

(b) that requires notification of a management
complaint to be in writing; or

(c) that enables a management complaint to be
dealt with at the same time as the complaint
is being dealt with by the residents
committee; or

(d) that prevents a resident who has made a
management complaint from being
represented by another person when dealing
with the management complaint.

If, within 72 hours of being given notice of a
management complaint, the manager is unable to
resolve the complaint, the manager must create
and maintain a written record of the complaint in
accordance with the regulations.

Penalty: 60 penalty units.

The manager of a retirement village must not take
any action that might reasonably be regarded as—

(a) deterring a person from making a
management complaint; or

(b) causing detriment to a resident because that
resident or another resident has made or
proposes to make a management complaint.

Penalty: 60 penalty units.
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S.38F 38F Procedure for dealing with resident disputes

inserted by . .

No. 4/2005 (1) The manager of a retirement village must set out
s.16. in a document the procedure to be used by the

manager in mediating resident disputes and must
include the following information in that
document—

(@) the name of the person or persons to whom
residents may give notice of resident
disputes; and

(b) the times and places at which notice of
resident disputes may be given, which must
not unreasonably restrict the ability of
residents to give such notices; and

(c) the process the manager is to use to mediate
resident disputes and advise residents of the
outcome of that mediation, including—

(i) the restrictions on the manager's powers
under subsection (3); and

(ii) the nature of the manager's obligation
under subsection (4); and

(d) the fact that residents may seek advice from
the Director on resident disputes or from the
body managed by the Director, the name of
the body managed by the Director from
which advice may be sought and the public
contact telephone number and postal address
of that body.

Penalty: 60 penalty units.

(2) The manager of a retirement village must establish
and maintain the procedure for dealing with
resident disputes that is set out in the document
under subsection (1).

Penalty: 60 penalty units.
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(3) The manager of a retirement village must not set
out in a document under subsection (1) or
establish or maintain a procedure—

(a) that enables the manager to take any action
that is—

(i) without the consent of a party to a
resident dispute; or

(i) duplicates, is inconsistent with or
overrides any other law; or

(iii) duplicates, is inconsistent with or
overrides the provisions of any contract
between a party to the resident dispute
and the manager; or

(b) that requires notification of a resident dispute
to be in writing; or

(c) that enables a resident dispute to be dealt
with at the same time as the dispute is being
dealt with by the residents committee; or

(d) that prevents a resident who is a party to a
resident dispute from being represented by
another person when dealing with the
dispute.

(4) If, within 72 hours of being given notice of a
resident dispute, the manager is unable to resolve
the dispute, the manager must create and maintain
a written record of the dispute in accordance with
the regulations.

Penalty: 60 penalty units.

(5) The manager of a retirement village must not take
any action that might reasonably be regarded as—

(a) deterring a person from giving notice of a
resident dispute; or
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(b) causing detriment to a resident because that
resident or another resident has given or
proposes to give notice of a resident dispute.

Penalty: 60 penalty units.

38G Residents to be informed of complaints and disputes
mechanisms

The manager of a retirement village must ensure
that all residents are—

(@) informed of the matters contained in the
documents required under sections 38E
and 38F; and

(b) ensure that copies of the documents required
under sections 38E and 38F are readily
available to all residents.

Penalty: 60 penalty units.
38H Recording and reporting requirements

(1) The manager of a retirement village must keep a
record of all management complaints made and
resident disputes of which notice has been given
in the retirement village, including records of any
outcome reached and the action, if any, taken in
relation to each complaint and dispute.

Penalty: 60 penalty units.

(2) The manager of a retirement village must, at the
annual meeting of the residents of the village,
without identifying the parties to a management
complaint or resident dispute, present a report
on—

(@) the number and nature of management
complaints made or resident disputes of
which notice has been given in the previous
year; and
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(b) the outcome of each complaint or dispute,
including any action taken to resolve the
complaint or dispute; and

(c) any changes made or proposed to be made to
address issues arising out of a complaint or
dispute.

Penalty: 60 penalty units.

71



Pt 6B
(Heading and
s. 38l)
inserted by
No. 4/2005
s.16.

S.38l
inserted by
No. 4/2005
s. 16.

Retirement Villages Act 1986
No. 126 of 1986

PART 6B—MATTERS RELATING TO CESSATION OF
OCCUPATION OF PREMISES

381 Payments to owner residents
(1) A person who is liable to make a payment to—

(@) a former resident of a retirement village on
the former resident leaving the retirement
village; or

(b) the estate of a former resident on the
resident's death—

being a payment that is consequent on the former
resident so leaving or dying, must make that
payment—

(c) within 14 days after the resident so leaves or
dies; or

(d) if the former resident is not entitled to
recover the amount until the fulfilment of a
condition of a kind to which section 26(2)(a)
or (b) applies, on the day on which the
payment is required to be made under that
condition.

Penalty: 60 penalty units.

(2) Atthe same time as the payment is made, the
manager of the retirement village must give the
former resident a statement setting out all amounts
payable to the former resident and all amounts
payable by the former resident to discharge the
residence contract and showing how the amounts
were calculated.

Penalty: 60 penalty units.
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(3)

(4)

This section does not apply where the amount that
is entitled to be recovered is entitled to be
recovered in accordance with a condition of a kind
to which section 26(2)(c) applies.

In this section former resident, in relation to a
retirement village, means a person who was a
resident of the village but who has left the village
or who has died.
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PLEC PART 6C—REGISTER OF RETIREMENT VILLAGES

(Heading and

ss 38J-38L)

inserted by

No. 4/2005

s.16.

s. 383 . :

arted by 38J Obligation to keep register

plo. 4/2005 (1) The Director must keep and maintain a register in
accordance with this Part for the purpose of
enabling members of the public to have access to
information about the application of this Act to
particular retirement villages.

(2) The Director must record in the register the
following information in respect of each
retirement village of which the Director has
received notice under section 38L—

(@) the name of the retirement village; and
(b) the physical address of the retirement
village; and
(c) the postal address of the retirement village;
and
(d) if an order for an exemption has been made
in relation to the retirement village under
section 6, particulars of that order that are
sufficient to enable that order to be
identified.
S. 38K i i
aried by 38K Inspection of the register
No. 4/2005 : H
A A member of the public may inspect the

information recorded in the register under
section 38J(2).
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38L Requirement to notify Director S.38L
. . i d b
(1) Immediately on the lodgement of a retirement K.‘S?L}Soog,y
village notice under section 9 of the Act, the s.16.

)

(3)

(4)

manager of the retirement village must give a
notice to the Director that sets out—

(a) the particulars that are required to enable the
Director to record the information required
under section 38J(2); and

(b) the particulars that are specified in
subsection (2).

Penalty: 10 penalty units.

For the purposes of subsection (1)(b), the
particulars are—

(a) the name and address of the manager of the
retirement village; and

(b) any other prescribed particulars.

The manager of a retirement village must, within
14 days of any change in any particular, of which
he or she is required to notify the Director under

this Part, notify the Director of the change in that
particular.

Penalty: 10 penalty units.

The manager of a retirement village must, within
14 days of receiving a request from the Director—

(a) as to whether or not any change is required
to the particulars specified under section
38J(2) or subsection (2), notify the Director
of any change that is required to the
particulars on the register; or
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(b) to confirm that the particulars that are on the
register are correct, notify the Director—

(i) as to whether or not the particulars on
the register are correct; or

(i) if the particulars are not correct, notify
the Director of any change that is
required to the particulars.

Penalty: 10 penalty units.
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PART 7—GENERAL

39 Cancellation of retirement village notices

(1) A retirement village notice cannot be cancelled
except—

(@) by an agreement in writing signed by all the
residents of the village to which the notice
relates; or

(b) upon the publication in the Government
Gazette of a declaration in accordance with
this section; or

(c) in accordance with section 48.

(2) An owner of retirement village land in respect of
which there is registered or recorded on the
Register a retirement village notice may apply to
the Director for a declaration that the notice is
cancelled as to the whole or any part of the land
that is the subject of the notice.

(3) An application under subsection (2)—
(@) must be in writing; and

(b) must include a statutory declaration signed
by the owner to the effect—

(i) the land to which the application relates
is no longer used as a retirement
village; and

s. 39

S.39(1)(b)
amended by
No. 4/2005
s. 17(1)().

S. 39(1)(c)
inserted by
No. 4/2005
s. 17(2)(b).

S.39(2)
amended by
Nos 18/1989
s. 13(Sch. 2
item 72(Q)),
17/1999
s.43(4),
4/2005
s.17(2).

S.39@3)(b)()
amended by
No. 4/2005
s. 17(3)(@).
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(4)

()

(6)

(ii) the owner has served on all the
residents and former residents, and if
residents have died, upon their legal
personal representatives, notice in
writing informing them that the owner
has applied for a declaration under this
section, explaining the consequences of
the making of the declaration and
stating that they have a right to make
submissions to the Director within
60 days after service of the notice; and

(c) must include a copy of the notice served on
residents mentioned in paragraph (b);

(d) if so required by the Director, must include
any information that is reasonably necessary
to establish the boundaries of the land to
which the application relates and the use to
which the land is put.

Before determining whether to grant or refuse an
application the Director must consider all
submissions lodged within 60 days after service of
the notice mentioned in subsection (3).

The Director may grant or refuse an application
under this section.

On an application in accordance with this section
and after considering submissions in accordance
with subsection (4) the Director may by
instrument published in the Government Gazette
declare that the retirement village notice to which
the application relates is cancelled to the extent
that it applies to land that is the subject of an
application that has been granted, if the Director is
satisfied that—
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(a) the land to which the application relates is N0 g z9)a)

longer used as a retirement village; and amended by
No. 4/2005

s. 17(4)b).

(b) the owner has served on all residents, former
residents and their legal personal
representatives notice in accordance with this

section.
i i itlac_ S.39(7)
(7) If there is produced to the Registrar of Titles amended by
(a) an agreement signed by all residents to the 2"%@&3@9
effect that a retirement village notice is item 72(h)) (as
H amended by
cancelled, the Registrar may— No. 4811901
(i) delete any recordings of the notice from  giicy””
the Register; or s. 24(Sch.
item 52.20),
(if) make a recording in the Register of the 27213323
cancellation of the notice— substituted by
. No. 4/2005
as the case requires; or 5. 17(5).

(b) a copy of the Government Gazette in which
the Director has published a declaration that
a retirement village notice (to the extent that
it applies to land that is the subject of an
application under subsection (2) that has
been granted) is cancelled, the Registrar
may—

(i) delete any recordings of the notice
(to the extent that the notice applies to
land that is the subject of the
application under subsection (2) that
has been granted) from the Register; or

(if) make a recording in the Register of the
cancellation of the notice (to the extent
that the notice applies to land that is the
subject of the application under
subsection (2) that has been granted)—

as the case requires.
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40 Application of Fair Trading Act 1999

(1)

)

(2A)

©)

Part 10 of the Fair Trading Act 1999 (except
sections 120, 121 and 130) extends and applies
(with any necessary modifications) to this Act as
if any reference in that Part to the Fair Trading
Act 1999 were a reference to this Act.

Sections 106HA, 143 and 144 and Division 2 of
Part 11 (except sections 151A, 151B, 151C, 153
and 155) of the Fair Trading Act 1999 extend
and apply (with any necessary modifications) to
this Act as if any reference in those provisions to
the Fair Trading Act 1999 were a reference to
this Act.

For the purposes of subsection (2), section 152A
of the Fair Trading Act 1999 applies as if a
reference in that section to any section of that Act
were a reference to that section as applied by
subsection (1) or (2).

For the purposes of subsection (2), section 154 of
the Fair Trading Act 1999 applies as if a
reference to prescribed proceedings were a
reference to—

(a) proceedings for an offence against a
provision of this Act (except an offence
applied by subsection (1)); or

(b) proceedings on an application for an
injunction under section 149, 149A or 150 of
the Fair Trading Act 1999 (as applied by
subsection (2)) against a person alleged to
have contravened a provision of this Act
(except an offence applied by
subsection (1)); or
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s.41
(c) proceedings on an application for an order
under section 158, or for damages under
section 159, of the Fair Trading Act 1999
(as applied by subsection (2)).
i i S.41
41 Who may bring proceedings for offences? substituted by

(1) Proceedings for an offence against this Act or the o, 420%
regulations may only be brought by—

(@) the Director; or

(b) a person authorised by the Director for the
purposes of this section.

(2) In proceedings for an offence against this Act or
the regulations it must be presumed, in the
absence of evidence to the contrary, that the
person bringing the proceedings was authorised to
bring the proceedings.

(3) Subsection (1) does not apply to proceedings for
an indictable offence.

i i i i S.41A
41A Offence to supply false or misleading information erted by

No. 4/2005

A person who is required under this Act to supply "¢

any information or particulars to the Director must
not supply any information or particulars that are
false or misleading.

Penalty: 60 penalty units.
42 Consequences of rescission

(1) A right of rescission conferred by this Act may be
exercised if and only if—

(@) the person entitled to rescind the contract
serves notice in writing on all other parties to
the contract that the contract is rescinded;

(b) the person entitled to rescind the contract
serves notice mentioned in paragraph (a) not
later than 6 months after becoming aware of
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the contravention which entitles the person
to rescind the contract.

(2) If a person entitled to rescind a contract under this
Act complies with subsection (1), the rescission
takes effect on the date of service of the notice
and the contract is to be regarded as being void
from its beginning.

(3) If acontract is rescinded in accordance with this
section—

(a) the rescission notice is to be regarded as
applying to the management contract, the
residence contract and all collateral contracts
entered into by the resident; and

(b) the resident becomes entitled to the
immediate payment of all moneys paid by
the resident or on the resident's behalf in
connexion with those contracts.

(4) On application by a resident or an owner, a court
of competent jurisdiction if satisfied that—

(a) there has been a contravention of this Act
which gives rise to a right in the resident to
rescind the contract; and

(b) the resident has complied with
subsection (1)—

may—

(c) make an order declaring that a residence
contract entered into by that resident has
been rescinded in accordance with this
section; and

(d) make such other vesting orders and
consequential orders as the court considers
just and equitable, including orders requiring
repayment of in-going contributions or other
moneys paid by or in behalf of the resident.
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42A Certain contractual provisions relating to S. 42
arbitration void inserted by
No. 4/2005
Any provision in a residence contract or a s. 1.

management contract that provides for a process
of dealing with management complaints or
resident disputes through arbitration is void.

43 Regulations

(1) The Governor in Council may make regulations
for or with respect to the following:

(a) The method for determining and indexing
(by reference to a document or otherwise)
the adjusted maintenance charge;

(ab) contracts entered into between owners and S. 43(1)(ab)

. . . inserted by
residents of retirement villages or managers  no. 41005
and residents of retirement villages, s 20(0)
including—

(i) matters that are or are not to be
included in such contracts; and

(if) forms of such contracts, including
methods of setting out the substance of
the contracts, other matters relating to
the setting out and style of the contracts
and the use of words or other symbols
in the contracts;

(ac) payment of amounts to residents who have isgg)éf;
left retirement villages or died, including No. 4/2005
conditions that may or may not be included s 200
in contracts as to such payments and

offences relating to such payments;
(b) Prescribing fees;
(c) Prescribing forms;
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(d)

(@)
(b)

(©

(d)

(€)

Generally prescribing any other matter or
thing required or penalties for this Act to be
prescribed or necessary to be prescribed to
give effect to this Act.

(2) The Regulations—

may be of general or limited application; and

may differ according to differences in time,
place or circumstances; and

may—

(i) provide for the collection of prescribed
fees; and

(i) prescribe different fees in respect of
different classes of persons
organizations or cases; and

may confer discretions or powers or impose
duties in connexion with the regulations on
an owner, manager, resident or other person;
and

may impose penalties not exceeding
20 penalty units for contravention of the
regulations.

44 Transitional

(1) Any act matter or thing of a continuing nature
commenced under this Act or the regulations by
or against or in relation to the Commissioner for
Corporate Affairs and existing immediately before
the commencement of section 44 of the Fair
Trading (Inspectors Powers and Other
Amendments) Act 1999 may be continued and
completed on and after that commencement by or
against or in relation to the Director.
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(2) If, immediately before the commencement of
section 44 of the Fair Trading (Inspectors
Powers and Other Amendments) Act 1999,
proceedings to which the Commissioner for
Corporate Affairs was a party were pending or
existing in any court or tribunal, then, on and after
that commencement, the Director is substituted for
the Commissioner for Corporate Affairs as a party
to the proceedings and has the same rights and
obligations in the proceedings as the
Commissioner for Corporate Affairs had.
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PART 8—TRANSITIONAL

45 Definitions

In this Part, 2005 Amendment Act means the
Retirement Villages (Amendment) Act 2005.

46 Transitional provision—residential care facilities—
2005 Amendment Act

Despite the commencement of section 3 of the
2005 Amendment Act, this Act continues to apply
to any premises that are part of retirement village
land in a retirement village, being—

(a) aretirement village that is in existence at the
commencement of that section; and

(b) being premises that fall within the definition
of residential care facility—

as if the premises were not a residential care
facility—

(c) unless at the time of the commencement of
section 3 of that Act all persons to whom
accommodation is being provided on the
premises are approved as aged care
recipients under Part 2.3 of the Aged Care
Act 1997 of the Commonwealth; or

(d) until such time (if any), after the
commencement of section 3 of that Act, as
all persons to whom accommaodation is being
provided on the premises are approved as
aged care recipients under Part 2.3 of the
Aged Care Act 1997 of the Commonwealth.
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47 Transitional provision—Extinguishment of charge g 47

relating to residential care facilities— nserod
2005 Amendment Act ool

(1) If, within 18 months of the commencement of
section 3 of the 2005 Amendment Act, premises
that were part of a retirement village, immediately
before the commencement of that section, come to
be taken not to be part of the retirement village, by
virtue of the operation of section 46(c) or (d), the
owner of the land on which the premises are
situated may apply to the Director for a
declaration that the charge, in so far as it applies
to the land on which the premises are situated, is
extinguished.

(2) An application under subsection (1)—
(@) must be in writing; and

(b) must include a statutory declaration signed
by the owner of the land and stating that—

(i) the land is no longer used as a
retirement village; and

(ii) the owner has notified all residents of
the premises and all residents of the
retirement village of which the
premises was formerly a part
explaining the consequences of making
the declaration, in a form approved by
the Director; and

(iii) the owner has no knowledge of any
proceedings by a resident to obtain
payment of a refundable in-going
contribution or to enforce the charge;
and
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(c) must include a copy of the notice given to
the residents referred to in paragraph (b); and

(d) if so required by the Director, must include
any information that is reasonably necessary
to establish the boundaries of the land to
which the application relates and the use to
which that land is put.

(3) The Director may grant or refuse an application
under this section.

(4) On an application made in accordance with this
section the Director may by instrument declare
that a charge is extinguished in so far as it applies
to the land to which the application relates if the
Director is satisfied that the land is no longer a
part of land used as a retirement village.

(5) If inrespect of land charged under this Part there
is produced to the Registrar of Titles a copy of the
instrument in which the Director has made a
declaration that the charge is extinguished, to the
extent that it applies to the land that is the subject
of an application under this section, the Registrar
of Titles may delete any recordings of the charge
from the Register or make a recording in the
Register of the extinguishment of the charge.

iisgted by 48 Transitional provision—Cancellation of notices
No. 4/2005 relating to residential care facilities—

s.2L 2005 Amendment Act

(1) If, within 18 months of the commencement of
section 3 of the 2005 Amendment Act, premises
that were part of a retirement village immediately
before the commencement of that section come to
be taken not to be part of that village, by virtue of
the operation of section 46(c) or (d), the owner of
the land on which the premises are situated may
apply to the Director for a declaration that the
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notice, in so far as it applies to the land on which
the premises are situated, is cancelled.

(2) An application under subsection (1)—
(@) must be in writing; and

(b) must include a statutory declaration signed
by the owner of the land stating that—

(i) the land to which the application relates
is no longer used as a retirement
village; and

(if) the owner has served on—

(A) all residents and former residents
of the premises; and

(B) all residents and former residents
of the retirement village of which
the premises were formerly a part;
and

(C) the legal personal representatives
of any former residents of the
premises or retirement village who
have died while residents of the
village—

notice in writing explaining the
consequences of making the
declaration, in a form approved by the
Director; and

(iii) the owner has no knowledge of any
proceedings by a resident to obtain
payment of a refundable in-going
contribution or to enforce the charge;
and

(c) must include a copy of the notice given to
the residents referred to in paragraph (b); and
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©)

(4)

()

(d) if so required by the Director, must include
any information that is reasonably necessary
to establish the boundaries of the land to
which the application relates and the use to
which the land is put.

The Director may grant or refuse an application
under this section.

On an application made in accordance with this
section the Director may, by instrument published
in the Government Gazette, declare that the
retirement village notice to which the application
relates is cancelled, in so far as it applies to the
land to which the application relates, if the
Director is satisfied that—

(@) the land is no longer a part of land used as a
retirement village; and

(b) the owner has served on all residents, former
residents and their legal personal
representatives notice in accordance with this
section.

If there is produced to the Registrar of Titles a
copy of the Government Gazette in which the
Director has published a declaration that a
retirement village notice is cancelled, to the extent
that it applies to the land that is the subject of an
application under this section, the Registrar of
Titles may delete any recordings of the notice
from the Register or make a recording in the
Register of the cancellation of the notice.
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49 Transitional provision—contracts—2005
Amendment Act

Section 21B does not apply to any contract
entered into before the commencement of
section 7 of the 2005 Amendment Act.

50 Transitional provision—appointment of agents—
2005 Amendment Act

Section 32B does not apply to an agent in respect
of whom an engagement is in force, immediately
before the commencement of section 10 of the
2005 Amendment Act, under an appointment
made by an owner resident, and that agent may
continue to act under that appointment as if
section 32B had not been enacted.

51 Transitional provision—powers of attorney—
2005 Amendment Act

Division 2 of Part 6A does not apply to any power
of attorney given before the commencement of
section 16 of the 2005 Amendment Act.

52 Transitional provision—payments to owner
residents—2005 Amendment Act

(1) Section 26 (as in force on and from the
commencement of section 16 of the 2005
Amendment Act) and section 381 do not apply to
existing contracts and section 26 (as in force
immediately before that commencement)
continues to apply to any such contract.

(2) A person who is liable, under an existing contract,
to make a payment to—

(a) aformer resident of a retirement village on
the former resident leaving the retirement
village; or

s.49

S. 49
inserted by
No. 4/2005
s.21.

S.50
inserted by
No. 4/2005
s.21.

S.51
inserted by
No. 4/2005
s.21.

S.52
inserted by
No. 4/2005
s.21.

91



Retirement Villages Act 1986
No. 126 of 1986

(b) the estate of a former resident on the
resident's death—

being a payment that is consequent on the former
resident so leaving or dying, must make that
payment—

(c) within 14 days of the resident so leaving or
dying; or

(d) if the former resident is not entitled to
recover the amount until the fulfilment of a
condition, on the day that is 14 days after the
day on which the payment is required to be
made under that condition.

Penalty: 60 penalty units.

(3) At the same time as the payment is made, the
manager of the retirement village must give the
former resident a statement setting out all amounts
payable to the former resident and all amounts
payable by the former resident to discharge the
residence contract and showing how the amounts
were calculated.

Penalty: 60 penalty units.
(4) In this section—

existing contract means a contract entered into
before the commencement of section 16 of
the 2005 Amendment Act;

former resident, in relation to a retirement village,
means a person who was a resident of the
village but who has left the village or who
has died.
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53 Transitional provision—registration of retirement
villages—2005 Amendment Act

The manager of a retirement village that is

in existence on the commencement of section 16
of the 2005 Amendment Act must, within 21 days
of that commencement, give a notice to the
Director that complies with section 38L(1).

54 Transitional provision—contractual provisions
relating to arbitration—2005 Amendment Act

Section 42A applies to any residence contract and
to any management contract in force on the
commencement of section 19 of the 2005
Amendment Act.

s.53

S.53
inserted by
No. 4/2005
s.21.

S.54
inserted by
No. 4/2005
s.21.
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ENDNOTES

1. General Information
Minister's second reading speech—
Legislative Assembly: 7 October 1986
Legislative Council: 7 May 1986

The long title for the Bill for this Act was "A Bill for an Act to make
provision concerning Retirement Villages and for other purposes.".

The Retirement Villages Act 1986 was assented to on 23 December 1986
and came into operation as follows:

Part 1, section 43 on 25 February 1987: Government Gazette 25 February
1987 page 407; rest of Act on 8 June 1987: Government Gazette 27 May
1987 page 1235.
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3. Explanatory Details

No entries at date of publication.
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