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Sentencing Act 1991
No. 49 of 1991

Version incorporating amendments as at 8 December 2008

The Parliament of Victoria enacts as follows:

PART 1—PRELIMINARY

1 Purposes
The purposes of this Act are—

(a) to promote consistency of approach in the
sentencing of offenders;

(b) to have within the one Act all general
provisions dealing with the powers of courts
to sentence offenders;

(c) to provide fair procedures—
(i) for imposing sentences; and

(i1) for dealing with offenders who breach
the terms or conditions of their
sentences;

(d) to prevent crime and promote respect for the
law by—

(i) providing for sentences that are
intended to deter the offender or other
persons from committing offences of
the same or a similar character; and

(i1) providing for sentences that facilitate
the rehabilitation of offenders; and
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Part 1—Preliminary

(i11) providing for sentences that allow the
court to denounce the type of conduct
in which the offender engaged; and

(iv) ensuring that offenders are only
punished to the extent justified by—

(A) the nature and gravity of their
offences; and

(B) their culpability and degree of
responsibility for their offences;
and

(C) the presence of any aggravating or
mitigating factor concerning the
offender and of any other relevant
circumstances; and

(v) promoting public understanding of
sentencing practices and procedures;

(e) to provide sentencing principles to be
applied by courts in sentencing offenders;

S.1(f) * * * * *
repealed by

No. 41/1993

s. 19.

(g) to provide for the sentencing of special
categories of offender;

(h) to set out the objectives of various
sentencing and other orders;

(1) to ensure that victims of crime receive
adequate compensation and restitution;

(j) to provide a framework for the setting of
maximum penalties;
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Part 1—Preliminary

(k) to vary the penalties that may be imposed in
respect of offences under the Crimes Act
1958;

(I) generally to reform the sentencing laws of
Victoria.

2 Commencement

This Act comes into operation on a day or days to
be proclaimed.

3 Definitions

(1) In this Act—

accredited agency means a person or body
approved under the Road Safety Act 1986
as an accredited agency;

Adult Parole Board means Adult Parole Board
established by section 61 of the Corrections
Act 1986;

alcoholic has the same meaning as in the
Alcoholics and Drug-dependent Persons
Act 1968;

approved drug and alcohol assessment agency
means a person or body approved under
section 99E by the Secretary to the
Department of Human Services for the
purposes of Division 2A of Part 6;

approved mental health service has the same
meaning as in the Mental Health Act 1986;

S.3
amended by
No. 41/1993

s. 4(a).

S. 3(1) def. of
accredited
agency
inserted by
No. 57/1998
s. 26(3).

S. 3(1) def. of
approved
drug and
alcohol
assessment
agency
inserted by
No. 48/1997
s. 25(1).

S. 3(1) def. of
approved
mental health
service
inserted by
No. 98/1995

s. 64(1)(a)-




S. 3(1) def. of
Chief General
Manager
repealed by
No. 46/1998
s. 7(Sch.1).

S. 3(1) def. of
combined
custody and
treatment
order
inserted by
No. 48/1997

s. 4(a).

S. 3(1) def. of
detention
inserted by
No. 48/1997
s. 4(b),
amended by
No. 48/2006
s. 42(Sch.
item 32.1(a)).

Sentencing Act 1991
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Part 1—Preliminary

authorised psychiatrist means authorized
psychiatrist within the meaning of the
Mental Health Act 1986;

* * * * *

chief psychiatrist means chief psychiatrist within
the meaning of the Mental Health Act 1986;

combined custody and treatment order means an
order made under Subdivision (1B) of
Division 2 of Part 3 sentencing an offender
to a term of imprisonment of not more than
12 months and specifying a part of the term
to be served in the community;

community-based order means an order under
Division 3 of Part 3;

community corrections centre means community
corrections centre established under Part 9 of
the Corrections Act 1986;

community corrections officer means community
corrections officer appointed under Part 4 of
the Corrections Act 1986;

community service condition, in relation to a
community-based order, means the condition
referred to in section 38(1)(a);

detention, in relation to an order or sentence of a
court, means detention in a youth justice
centre or youth residential centre;
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Part 1—Preliminary

director, in relation to a body corporate, includes

any person occupying the position of director

of the body corporate (by whatever name
called) and includes a person in accordance
with whose directions or instructions the
directors of the body corporate are
accustomed to act;

* * * * *

driver licence has the same meaning as in the
Road Safety Act 1986;

Drug Court means the Drug Court Division of the
Magistrates' Court;

Drug Court officer means a person who—

(a) is employed under Part 3 of the Public
Administration Act 2004; and

(b) exercises powers or performs functions
in relation to the Drug Court;

drug-dependent person has the same meaning as
in the Alcoholics and Drug-dependent
Persons Act 1968;

S. 3(1) def. of
Director-
General of
Community
Services
repealed by
No. 46/1998
s.7(Sch.1).

S. 3(1) def. of
Director-
General of
Corrections
repealed by
No. 45/1996
s.18(Sch.2
item 11.1).

S. 3(1) def. of
Drug Court
inserted by
No. 2/2002

s.4(1).

S. 3(1) def. of
Drug Court
officer
inserted by
No. 2/2002

s. 4(1),
amended by
No. 108/2004
s. 117(1)
(Sch.3

item 181.1).
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S. 3(1) def. of drug of addiction means a drug of dependence

d‘l;:’q c:_f within the meaning of the Drugs, Poisons

;‘:,s;,teZ’Ly and Controlled Substances Act 1981;

No. 4211993

s. 60.

zﬁg)def- of drug treatment order means an order under

treatment Subdivision (1C) of Division 2 of Part 3;

order

inserted by

No. 212002

s. 4(1).

i 2;2:9"- of escape offence means an offence against section

offence 479C of the Crimes Act 1958;

inserted by

No. 41/1993

s. 4(b).

3;,2(1)"3"- of fine means the sum of money payable by an

amended by offender under an order of a court made on

:"1';("3’)1999 the offender being convicted or found guilty

T of an offence and includes costs but does not

include money payable by way of restitution
or compensation or any costs of or incidental
to an application for restitution or
compensation payable by an offender under
an order of a court;

S. 3(1) def. of * * * * *

Full Court

repealed by

No. 19/1999

s. 16(1).

:o:r,’r(:e) def. of home detention order means an order made under

detention section 18ZT that a sentence of

;’g:r’te dby imprisonment be served by way of home

No. 53/2003 detention;

s.3.
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hospital security order means—
(a) an order made under section 93A; or

(b) an order made under section 16A of the
Mental Health Act 1986;

indefinite sentence means a sentence of
imprisonment for an indefinite term imposed
under Subdivision (1A) of Division 2 of
Part 3;

inspector has the same meaning as in the
Alcoholics and Drug-dependent Persons
Act 1968;

instalment order means an order made under
Division 4 of Part 3 that a fine be paid by
two or more instalments and includes such
an order as varied under that Division;

intensive correction order means an order made
under section 19(1) that a term of
imprisonment be served by way of intensive
correction in the community;

involuntary patient has the same meaning as in
the Mental Health Act 1986;

Jjustice plan means a statement in respect of a
person prepared by the Secretary or a person
authorised on his or her behalf specifying
services which are recommended for the
person having regard to the objectives and
principles specified in Part 2 of the
Disability Act 2006 and which are designed
to reduce the likelihood of the person
committing further offences;

lawyer means an Australian lawyer within the
meaning of the Legal Profession Act 2004;

S. 3(1) def. of
hospital
security order
inserted by
No. 69/2005

s. 3(1)(@).

S. 3(1) def. of
indefinite
sentence
inserted by
No. 41/1993

s. 4(c).

S. 3(1) def. of
Justice plan
amended by
Nos 46/1998
s.7(Sch.1),
23/2006

s. 226(a).

S. 3(1) def. of
lawyer
inserted by
No. 18/2005
s. 18(Sch.1
item 97.1).




S. 3(1) def. of
legal
practitioner
inserted by
No. 18/2005
s.18(Sch. 1
item 97.1).

S. 3(1) def. of
licence
restoration
report
inserted by
No. 57/1998
S. 26(3).

S. 3(1) def. of
mental illness
inserted by
No. 98/1995

s. 64(1)(b).

S. 3(1) def. of
nominal
sentence
inserted by
No. 41/1993

s. 4(d).
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Part 1—Preliminary

legal practitioner means an Australian legal
practitioner within the meaning of the Legal
Profession Act 2004;

licence restoration report means a report from an
accredited agency on an applicant for an
order under section 89(2);

local law means local law made under Part 5 of
the Local Government Act 1989;

Mental Health Review Board means Mental
Health Review Board established by the
Mental Health Act 1986;

mental illness has the same meaning as in the
Mental Health Act 1986;

motor vehicle has the same meaning as in the
Road Safety Act 1986;

nominal sentence, in relation to an indefinite
sentence, means the period fixed in
accordance with section 18A(3);

non-parole period, in relation to a sentence of
imprisonment, means a period fixed in
accordance with Subdivision (1) of
Division 2 of Part 3 during which the
offender is not eligible to be released on
parole;
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operational period, in relation to a sentence of
imprisonment suspended under section 27,
means the period for which the whole or a
part of the sentence is suspended under
section 27(1);

personal development condition in relation to a
community-based order, means the condition
referred to in section 38(1)(c);

prescribed person means a person prescribed
under the regulations;

prisoner has the same meaning as in the
Corrections Act 1986;

prison offence has the same meaning as in Part 7
of the Corrections Act 1986;

proper officer, in relation to a court, means the
officer or officers of that court prescribed by
rules of that court for the purpose of the
provision in which the term is used;

proper venue, in relation to the Magistrates'
Court, has the same meaning as in the
Magistrates' Court Act 1989;

* * * * *

Regional Manager, in relation to a drug treatment
order, an intensive correction order or a
community-based order, means the person
appointed under Part 4 of the Corrections
Act 1986 to be the Regional Manager of the

S. 3(1) def. of
operational
period
amended by
No. 48/1997

s. 14(1)(a).

S. 3(1) def. of
prescribed
officer
substituted as
prescribed
person by

No. 48/1997

s. 14(1)(b).

S. 3(1) def. of
psychiatric
in-patient
service
repealed by
No. 98/1995
s. 64(1)(c).

S. 3(1) def. of
Regional
Manager
amended by
No. 2/2002

s. 4(2).




S. 3(1) def. of
residential
treatment
facility
inserted by
No. 23/2006
s. 226(b).

S. 3(1) def. of
residential
treatment
order
inserted by
No. 23/2006
s. 226(b).

S. 3(1) def. of
restricted
involuntary
treatment
order
inserted by
No. 69/2005
s. 3(1)(a).

S. 3(1) def. of
Secretary
inserted by
No. 46/1998
s. 7(Sch. 1).

S. 3(1) def. of
secure
custody
facility
inserted by
No. 2/2002
s.4(1),
amended by
No. 48/2006
s. 42(Sch.
item 32.1(b)).

S. 3(1) def. of
security
resident
substituted by
No. 23/2006

s. 226(c).
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region in which the community corrections
centre specified in the order is located,;

residential treatment facility has the same
meaning as it has in section 3(1) of the
Disability Act 2006;

residential treatment order means an order made
under section 80(2)(b);

restricted involuntary treatment order means an
order made under section 93;

Secretary has the same meaning as Secretary in
the Community Services Act 1970;

secure custody facility means—

(a) a prison as defined in section 3 of the
Corrections Act 1986; or

(b) ayouth justice centre; or

(c) any other place the Minister specifies
under subsection (2);

security patient has the same meaning as in the
Mental Health Act 1986;

security resident has the same meaning as it has in
section 3(1) of the Disability Act 2006;

10
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serious offence, for the purposes of Subdivision S. 3(1) def. of

(1A) of Division 2 of Part 3 (indefinite S;Z?,us
« e e Oi ce
se.nt‘el.lces) and Subdivision (3) of that inserted by
Division (suspended sentences of No. 41/1993
imprisonment), means— :}:ﬁ:,)&ed by
Nos 67/2000
(a) murder; or s. 10(1)(a)(b),
7712005
(b) manslaughter; or s. 8(4)(a),
82/2006
(baa) child homicide; or s. 7(1), 212006
s.43(1) (as
: faidae amended by
(ba) defensive homicide; or o 7612008
(c) an o'ffence against. any of the following ?}21;(();»’
sections of the Crimes Act 1958— s. 7(4)@a).

(1) section 16 (causing serious injury
intentionally);

(i1) section 20 (threats to kill);
(i11) section 38 (rape);

(iv) section 40 (assault with intent to
rape);

(v) section 44(1), (2) or (4) (incest) in
circumstances other than where
both people are aged 18 or older
and each consented (as defined in
section 36 of the Crimes Act
1958) to engage in the sexual act;

(vi) section 45 (sexual penetration of
child under the age of 16);

* * * * *

(viii) section 47A (persistent sexual
abuse of child under the age
of 16);

(ix) section 55 (abduction or
detention);
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(ca)

(cb)

(d)

(da)

(x) section 56 (abduction of child
under the age of 16);

(xi) section 63A (kidnapping);
(xii) section 75A (armed robbery); or

an offence against section 45(1) (sexual
penetration of child under the age

of 10) (as amended) of the Crimes Act
1958 inserted in the Crimes Act 1958
on 5 August 1991 by section 3 of the
Crimes (Sexual Offences) Act 1991
and repealed by section 5 of the
Crimes (Amendment) Act 2000; or

an offence against section 46(1) (sexual
penetration of child aged between 10
and 16) (as amended) of the Crimes
Act 1958 inserted in the Crimes Act
1958 on 5 August 1991 by section 3 of
the Crimes (Sexual Offences) Act
1991 and repealed by section 5 of the
Crimes (Amendment) Act 2000; or

an offence against a provision of the
Crimes Act 1958 which was repealed
before the commencement of

section 4(e) of the Sentencing
(Amendment) Act 1993 and which the
presiding judge is satisfied beyond
reasonable doubt, having regard to the
facts in evidence, could have been
charged as an offence against a
provision mentioned in paragraph (c)
had it been committed while that
provision was in force; or

an offence that, at the time it was
committed, was a serious offence; or

12
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(e) any of the following common law
offences—

(i) rape;
(i1) assault with intent to rape; or

(f) an offence of conspiracy to commit,
incitement to commit or attempting to
commit, an offence referred to in any of
the preceding paragraphs;

* * * * * S. 3(1) defs of
serious
sexual
offender,
serious
violent
offence,
serious
violent
offender
inserted by
No. 41/1993
s. 4(e),
repealed by
No. 48/1997
s. 7(1).

* * * * * S. 3(1) def. of
sexual
offence
inserted by
No. 41/1993
s. 4(e),
amended by
Nos 24/1994
s. 4(1)(a),
22/1996 s. 20,
repealed by
No. 48/1997
s. 7(1).

subordinate instrument has the same meaning as
in the Interpretation of Legislation Act
1984;

supervision condition, in relation to a community-
based order, means the condition referred to
in section 38(1)(b);

13



S. 3(1) def. of
treatment
period
repealed by
No. 48/1997
s. 14(1)(c).

S. 3(1) def. of
victim
inserted by
No. 24/1994
s. 4(1)(b),
amended by
No. 54/2000
s.22(1).

S. 3(1) def. of
violent
offence
inserted by
No. 41/1993
s. 4(f),
amended by
No. 24/1994
s. 4(1)(c),
repealed by
No. 48/1997
s. 7(1).

S. 3(1) def. of
working day
inserted by
No. 41/1993
s. 4(f).

S. 3(1) def. of
young person
inserted by
No. 41/1993

s. 4(f),
repealed by
No. 48/1997

s. 4(c).
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treatment centre has the same meaning as in the
Alcoholics and Drug-dependent Persons
Act 1968;

* * * * *

undertaking means a written undertaking by the
offender in the prescribed form;

victim, in relation to an offence, means a person
who, or body that, has suffered injury, loss or
damage (including grief, distress, trauma or
other significant adverse effect) as a direct
result of the offence, whether or not that
injury, loss or damage was reasonably
foreseeable by the offender;

* * * * *

working day, in relation to a court, means a day
on which the offices of the court are open;

14
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young offender means an offender who at the
time of being sentenced is under the age of
21 years;

youth justice centre has the same meaning as in
the Children, Youth and Families Act
2005;

youth justice centre order means an order made
under Subdivision (4) of Division 2 of Part 3
directing the detention of a young offender in
a youth justice centre;

Youth Parole Board means Y outh Parole Board
referred to in section 442 of the Children,
Youth and Families Act 2005;

youth residential centre has the same meaning as
in the Children, Youth and Families Act
2005;

youth residential centre order means an order
made under Subdivision (4) of Division 2 of
Part 3 directing the detention of a young
offender in a youth residential centre;

S. 3(1) def. of
young
offender
amended by
No. 48/1997
s. 4(d).

S. 3(1) def. of
youth justice
centre
inserted by
No. 48/2006
s. 42(Sch.
item 32.1(c)).

S. 3(1) def. of
youth justice
centre order
inserted by
No. 48/2006
s. 42(Sch.
item 32.1(c)).

S. 3(1) def. of
Youth Parole
Board
substituted by
No. 48/2006

s. 42(Sch.
item 32.1(d)).

S. 3(1) def. of
youth
residential
centre
inserted by
No. 48/1997
s. 4(e),
substituted by
No. 48/2006
s. 42(Sch.
item 32.1(e)).

S. 3(1) def. of
youth
residential
centre order
inserted by
No. 48/1997

s. 4(e).
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S. 3(1) defs of
youth training
centre and
youth training
centre order
inserted by
No. 48/1997
s.4(e),
repealed by
No. 48/2006

s. 42(Sch.

32.1(f).

S. 3(2) . . . . .
imseried by (2) The Minister may, by notice published in the

No. 41/1993 Government Gazette, specify a place for the

s4a) by purposes of paragraph (c) of the definition of
No. 24/1994 secure custody facility in subsection (1).
s. 4(2)(a)(i)

(ii)(b),

repealed by

No. 48/1997

s.7(2),

news. 3(2)

inserted by

No. 2/2002

s. 4(3).

is:’e(l dby (3) Section 6(b) of the Corrections Act 1986 is taken

No. 2/2002 to include an order under section 18ZL(1)(f) that a

s 4Q)- person serve a period in a place referred to in
paragraph (c) of the definition of secure custody

facility in subsection (1).
4 Application

This Act applies to all courts except the Children's
Court.
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PART 2—GOVERNING PRINCIPLES

5 Sentencing guidelines

(1) The only purposes for which sentences may be
imposed are—

(a) to punish the offender to an extent and in a
manner which is just in all of the
circumstances; or

(b) to deter the offender or other persons from
committing offences of the same or a similar
character; or

(c) to establish conditions within which it is
considered by the court that the rehabilitation
of the offender may be facilitated; or

(d) to manifest the denunciation by the court of
the type of conduct in which the offender
engaged; or

(e) to protect the community from the offender;
or

(f) a combination of two or more of those

purposes.

(2AA) Despite anything to the contrary in this Act, in > ;‘zﬁy
sentencing an offender a court must not have No. 48/1997
regard to'— s-5.

(a) any possibility or likelihood that the length
of time actually spent in custody by the
offender will be affected by executive action
of any kind; or

(b) any sentencing practices arising at any time
out of section 10 of this Act as in force at
any time before its expiry.

17



S. 5(2AB)
inserted by
No. 69/1997
s. 4.

S. 5(2AC)
inserted by
No. 69/1997
s.4.

S. 5(2)(daa)
inserted by
No. 15/2005
s.3.

S. 5(2)(da)
inserted by
No. 24/1994
s.5.

S. 5(2)(db)
inserted by
No. 24/1994
s. 5.
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(2AB) If, in sentencing an offender, a court imposes a

less severe sentence than it would otherwise have
imposed because of an undertaking given by the
offender to assist, after sentencing, law
enforcement authorities in the investigation or
prosecution of an offence, the court must
announce that it is doing so and cause to be noted
in the records of the court the fact that the
undertaking was given and its details.

(2AC) Nothing in subsection (2AB) requires a court to

state the sentence that it would have imposed but
for the undertaking that was given.

(2) In sentencing an offender a court must have

regard to—

(a) the maximum penalty prescribed for the
offence; and

(b) current sentencing practices; and
(c) the nature and gravity of the offence; and

(d) the offender's culpability and degree of
responsibility for the offence; and

(daa) the impact of the offence on any victim of
the offence; and

(da) the personal circumstances of any victim of
the offence; and

(db) any injury, loss or damage resulting directly
from the offence; and

(e) whether the offender pleaded guilty to the
offence and, if so, the stage in the
proceedings at which the offender did so or
indicated an intention to do so; and
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(f) the offender's previous character; and

(g) the presence of any aggravating or mitigating
factor concerning the offender or of any
other relevant circumstances.

) . S.5(2A)
(2A) In sentencing an offender a court inserted by

No. 90/1991

(a) may have regard to a forfeiture order made  S-52A)

: ded b
under the Confiscation Act 1997 in respect No. 1081997
of property— s. 156(a)(i).

(1) that was used in, or in connection with,
the commission of the offence;

(i1) that was intended to be used in, or in
connection with, the commission of the

offence;

(iii) that was derived or realised, or :féﬁﬁg:)gg)
substantially derived or realised, No. 108/1997
directly or indirectly, from property s. 156(a)i)

referred to in subparagraph (i) or (ii);

(ab) if it is satisfied that property was acquired S. 5(2A)(ab)

. inserted b
lawfully, may have regard to automatic No. 6312003
forfeiture under the Confiscation Act 1997  s-50(1).

in respect of property—

(1) that was used in, or in connection with,
the commission of the offence;

(i1) that was intended to be used in, or in
connection with, the commission of the
offence;

(i11) that was derived or realised, or
substantially derived or realised,
directly or indirectly, from property
referred to in subparagraph (i) or (ii);
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S. 5(2A)(b)
amended by

No. 10811997
s. 156(b).

S. 5(2A)e)
inserted by
No. 108/1997
s. 156(c),
amended by
Nos 63/2003
s. 50(2),
87/2004

s. 24(a).

S. 5(2B)
inserted by
No. 90/1991
s. 34,
amended by
No. 108/1997
s. 156(d).

S. 5(2BA)
inserted by
No. 1/2005
s.48.

S. 5(2BA)(a)
amended by
No. 21/2008

s. 25(1).
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(b) must not have regard to a forfeiture order
made under that Act in respect of property
that was derived or realised, or substantially
derived or realised, directly or indirectly, by
any person as a result of the commission of
the offence;

(c) may have regard to a pecuniary penalty order
made under that Act to the extent to which it
relates to benefits in excess of profits derived
from the commission of the offence;

(d) must not have regard to a pecuniary penalty
order made under that Act to the extent to
which relates to profits (as opposed to
benefits) derived from the commission of the
offence;

(e) subject to paragraph (ab), must not have
regard to any property forfeited under
automatic forfeiture or a pecuniary penalty
order made in relation to a Schedule 2
offence under that Act.

(2B) Nothing in subsection (2A) prevents a court from
having regard to a forfeiture order or civil
forfeiture order made under, or automatic
forfeiture occurring by operation of, the
Confiscation Act 1997 as an indication of
remorse or co-operation with the authorities on the
part of the offender.

(2BA) In sentencing an offender, a court—

(a) must not have regard to the fact that the
offender is subject to an extended
supervision order or interim extended
supervision order under the Serious Sex
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(b)

Offenders Monitoring Act 2005 but, if
relevant to the conditions of any sentence
imposed by it, may have regard to the
conditions of that order and the terms of any
current directions or instructions given by
the Adult Parole Board under section 16 of
that Act;

must not have regard to any possibility or
likelihood of an application being made
under that Act for an extended supervision
order or interim extended supervision order
in respect of the offender.

(2BB) For the purposes of subsection (2BA)(a), the court
may request the Secretary within the meaning of
the Serious Sex Offenders Monitoring Act 2005
to provide it with a report setting out—

(2BC)

2C)

(a)

(b)

the conditions of the extended supervision
order or interim extended supervision order
to which the offender is subject under that
Act; and

the terms of any current directions or
instructions given by the Adult Parole Board
under section 16 of that Act in relation to
that order.

In sentencing an offender a court must not have
regard to any consequences that may arise under
the Sex Offenders Registration Act 2004 or the
Working with Children Act 2005 from the
imposition of the sentence.

In sentencing an offender a court may have regard
to the conduct of the offender on or in connection
with the trial as an indication of remorse or lack of
remorse on his or her part.

S. 5(2BA)(b)
amended by
No. 21/2008
s. 25(1).

S. 5(2BB)
inserted by
No. 1/2005
s.48.

S. 5(2BB)(a)
amended by
No. 21/2008

s. 25(1).

S. 5(2BC)
inserted by
No. 34/2005
s. 27,
amended by
No. 57/2005
s. 50(1).

S. 5(2C)
inserted by
No. 60/1993
S. 26,
amended by
No. 35/1999
s. 37(1)(a)(b).
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S. 5(2D)
inserted by
No. 60/1993

S. 26,
substituted by
No. 35/1999

s. 37(2).

S. 5(2E)
inserted by
No. 60/1993
S. 26,
amended by
Nos 109/1994
s. 34(14)(a),
19/1999

s. 16(2).

S. 5(4A)
inserted by
No. 48/1997
s. 8(1),
amended by
No. 2/2002

s. 4(4).

S.5(4B)
inserted by
No. 2/2002

s. 4(5).
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(2D)

(2E)

G)

(4)

(4A)

(4B)

)

In having regard to the conduct of the offender
under subsection (2C), the court may consider the
extent to which the offender complied with, or
failed to comply with, a requirement imposed on
the offender by or under the Crimes (Criminal
Trials) Act 1999.

An offender who pleads guilty to an offence after
the determination by the Court of Appeal® of a
question of law reserved under section 446(2) of
the Crimes Act 1958 is to be taken to have
pleaded guilty immediately after arraignment.

A court must not impose a sentence that is more
severe than that which is necessary to achieve the
purpose or purposes for which the sentence is
imposed.

A court must not impose a sentence that involves
the confinement of the offender unless it considers
that the purpose or purposes for which the
sentence is imposed cannot be achieved by a
sentence that does not involve the confinement of
the offender.

A court must not impose a combined custody and
treatment order unless it considers that the
purpose or purposes for which the sentence is
imposed cannot be achieved by a drug treatment
order.

A court must not impose a drug treatment order
unless it considers that the purpose or purposes for
which the sentence is imposed cannot be achieved
by an intensive correction order.

A court must not impose an intensive correction
order unless it considers that the purpose or
purposes for which the sentence is imposed cannot
be achieved by a community-based order.
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(6) A court must not impose a community-based
order unless it considers that the purpose or
purposes for which the sentence is imposed cannot
be achieved by imposing a fine.

(7) A court must not impose a fine unless it considers
that the purpose or purposes for which the
sentence is imposed cannot be achieved by a
dismissal, discharge or adjournment.

* * * * *

6 Factors to be considered in determining offender's
character

In determining the character of an offender a court
may consider (among other things)—

(a) the number, seriousness, date, relevance and
nature of any previous findings of guilt or
convictions of the offender; and

(b) the general reputation of the offender; and

(c) any significant contributions made by the
offender to the community.

6AAA Sentence discount for guilty plea
(1) If—

(a) in sentencing an offender, a court imposes a
less severe sentence than it would otherwise
have imposed because the offender pleaded
guilty to the offence; and

(b) the sentence imposed on the offender is or
includes—

(1) an order under Division 2 of Part 3; or

(i1) a fine exceeding 10 penalty units; or

S.5A
inserted by
No. 41/1993
s. 5,
repealed by
No. 48/1997
s. 7(3).

S.6AAA
inserted by
No. 8/2008
s.3.
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)

3)

4

)

(i11) an aggregate fine exceeding 20 penalty
units—

the court must state the sentence and the non-
parole period, if any, that it would have imposed
but for the plea of guilty.

If an offender is sentenced for more than one
offence in the same proceeding and subsection
(1)(a) and (b) apply, the court must state, in
respect of any total effective period of
imprisonment—

(a) the sentence; and
(b) the non-parole period, if any—

that it would have imposed but for the plea of
guilty and need not state those matters in respect
of each offence.

In the case of a sentence other than a sentence
referred to in subsection (1)(b), the court may
state the sentence that it would have imposed but
for the plea of guilty.

If the court makes a statement under this section,
it must cause to be noted in the records of the
court, in respect of each offence and the total
effective period of imprisonment, if any, the
sentence and the non-parole period, if any, that it
would have imposed but for the plea of guilty.

For the purposes of this section, an aggregate
sentence imposed in respect of two or more
offences is to be treated as a sentence imposed in
respect of one offence.
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s. 6AA
PART 2AA—GUIDELINE JUDGMENTS Pt2AA
(Heading and
ss 6AA—6AG)
inserted by
No. 13/2003
s.4.
" S.6AA
6AA Definition imsertod by
In this Part— :‘113/2003
guideline judgment means a judgment that is
expressed to contain guidelines to be taken
into account by courts in sentencing
offenders, being guidelines that apply—
(a) generally; or
(b) to a particular court or class of court; or
(c) to a particular offence or class of
offence; or
(d) to a particular penalty or class of
penalty; or
(e) to a particular class of offender.
6AB Power of Court of Appeal to give or review > by
guideline judgments No. 13/2003
s. 4.

(1) On hearing and considering an appeal against
sentence, the Court of Appeal may (on its own
initiative or on an application made by a party to
the appeal) consider whether—

(a) to give a guideline judgment; or

(b) to review a guideline judgment given by it in
a previous proceeding.

(2) On areview of a guideline judgment, the Court of
Appeal may—

(a) confirm the guideline judgment; or

(b) vary the guideline judgment; or
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S.6AC
inserted by
No. 13/2003
s. 4.
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(c) revoke the guideline judgment; or

(d) substitute the guideline judgment with a new
guideline judgment.

(3) The Court of Appeal may give or review a
guideline judgment even if it is not necessary for
the purpose of determining any appeal in which
the judgment is given or reviewed.

(4) A decision of the Court of Appeal to give or
review a guideline judgment must be a unanimous
decision of the Judges constituting the Court.

(5) A guideline judgment may be given separately to,
or included in, the Court of Appeal's judgment in
an appeal.

(6) Nothing in this Part requires the Court of Appeal
to give or review a guideline judgment if it
considers it inappropriate to do so.

6AC Content of guideline judgment
A guideline judgment may set out—

(a) criteria to be applied in selecting among
various sentencing alternatives;

(b) the weight to be given to the various
purposes specified in section 5(1) for which
a sentence may be imposed;

(c) the criteria by which a sentencing court is to
determine the gravity of an offence;

(d) the criteria which a sentencing court may use
to reduce the sentence for an offence;

(e) the weighting to be given to relevant criteria;

(f) any other matter consistent with the
principles contained in this Act.
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6AD Procedural requirements S.6AD
. . . inserted by
If the Court of Appeal decides to give or review a  No.13/2003
guideline judgment it must— s.4.

(a) cause the Sentencing Advisory Council to be
notified and consider any views stated in
writing, within the period specified in the
notification, by that Council; and

(b) give—
(i) the Director of Public Prosecutions or a :r-:;‘%g(gy
lawyer representing the Director; and No. 18/2005
s.18(Sch. 1
item 97.2).
(ii) a lawyer representing Victoria Legal ::xgg‘g
Aid, whether or not employed by No. 18/2005
s : s.18(Sch. 1
Victoria Legal Aid, or a lawyer ftem 67.2)

arranged by Victoria Legal Aid—

an opportunity to appear before the Court
and make a submission on the matter.

6AE Matters to which Court of Appeal must have regard zs‘:i dby
. . .. . . . No. 13/2003
In considering the giving of, or in reviewing, a s.d.

guideline judgment the Court of Appeal must have
regard to—

(a) the need to promote consistency of approach
in sentencing offenders; and

(b) the need to promote public confidence in the
criminal justice system; and

(c) any views stated by the Sentencing Advisory 3645 by
Council and any submissions made by the No. 18/2005
Director of Public Prosecutions or a lawyer  S:18(Sch.1

) item 97.2).
under section 6AD. m 972
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inserted by
No. 13/2003
s. 4.

S.6AG
inserted by
No. 13/2003
s. 4.
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6AF Use of evidence in giving or reviewing guideline
judgment

Nothing in Part VI of the Crimes Act 1958 limits
the evidence or other matters that the Court of
Appeal may take into consideration in giving or
reviewing a guideline judgment and the Court
may inform itself as it sees fit.

6AG Relationship between guideline judgments and other
sentencing matters
A guideline in a guideline judgment—

(a) is additional to any other matter that is
required to be taken into account under
Part 2; and

(b) does not limit or take away from any such
requirement.
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PART 2A—SERIOUS OFFENDERS

6A Application of Part
This Part applies to a court in sentencing—

(a) a serious sexual offender for a sexual offence
or a violent offence;

(b) a serious violent offender for a serious
violent offence;

(c) a serious drug offender for a drug offence;
(d) a serious arson offender for an arson offence.
6B Definitions for purposes of this Part
(1) In this Part—

arson offence means an offence to which clause 5
of Schedule 1 applies;

drug offence means an offence to which clause 4
of Schedule 1 applies;

serious violent offence means an offence to which
clause 3 of Schedule 1 applies;

sexual offence means an offence to which
clause 1 of Schedule 1 applies;

violent offence means an offence to which
clause 2 of Schedule 1 applies.

(2) In this Part—

serious arson offender means an offender (other
than a young offender) who has been
convicted of an arson offence for which he
or she has been sentenced to a term of
imprisonment or detention in a youth justice
centre;

Pt2A
(Heading and
ss 6A-6F)
inserted by
No. 48/1997
s. 6.

S.6A
inserted by
No. 48/1997
s. 6.

S.6B
inserted by
No. 48/1997
s. 6.

S. 6B(2) def. of
serious arson
offender
amended by
No. 48/2006

s. 42(Sch.

item 32.2(a)).
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S. 6B(2) def. of
serious drug
offender
amended by
No. 48/2006
s.42(Sch.

item 32.2(b)).

S. 6B(2) def. of
serious
sexual
offender
amended by
Nos 48/2006

s. 42(Sch.

item 32.2(c)),
18/2008 s. 15.

S. 6B(2) def. of
serious
violent
offender
amended by
No. 48/2006

s. 42(Sch.

item 32.2(d)).
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Part 2A—Serious Offenders

serious drug offender means an offender (other
than a young offender) who has been
convicted of a drug offence for which he or
she has been sentenced to a term of
imprisonment or detention in a youth justice
centre;

serious sexual offender means an offender (other
than a young offender)—

(a) who has been convicted of 2 or more
sexual offences for each of which he or
she has been sentenced to a term of
imprisonment or detention in a youth
justice centre; or

(ab) who has been convicted of an offence
to which clause 1(a)(viii) of Schedule 1
applies for which he or she has been
sentenced to a term of imprisonment or
detention in a youth justice centre; or

(b) who has been convicted of at least one
sexual offence and at least one violent
offence arising out of the one course of
conduct for each of which he or she has
been sentenced to a term of
imprisonment or detention in a youth
justice centre;

serious violent offender means an offender (other
than a young offender) who has been
convicted of a serious violent offence for
which he or she has been sentenced to a term
of imprisonment or detention in a youth
justice centre.
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(3) In this Part—

relevant offence, in relation to a serious offender,
means—

(a) an arson offence in the case of a serious
arson offender;

(b) a drug offence in the case of a serious
drug offender;

(c) asexual offence or a violent offence in
the case of a serious sexual offender;

(d) aserious violent offence in the case of a
serious violent offender;

serious offender means—
(a) serious arson offender; or
(b) serious drug offender; or
(c) serious sexual offender; or
(d) serious violent offender.

6C Factors relevant to consideration of whether S.6C
inserted by

offender is a serious offender No. 48/1997
6.
(1) In considering whether an offender being )

sentenced is a serious offender, a court must have
regard to a conviction or convictions for a relevant
offence irrespective of whether recorded—

(a) in the current trial or hearing; or
(b) in another trial or hearing; or

(c) in different trials or hearings held at different
times; or

(d) in separate trials of different counts in the
one presentment.

(2) In sentencing an offender a court may only treat a
conviction for an offence as a conviction for a
relevant offence if it is satisfied beyond
reasonable doubt that it is.
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S.6D
inserted by
No. 48/1997
s. 6.

Sentencing Act 1991
No. 49 of 1991

Part 2A—Serious Offenders

)

4

Despite subsection (2), in sentencing an offender a
court must have regard to a conviction for an
offence against a law of the Commonwealth or of
a place outside Victoria (whether or not in
Australia) and must treat it as a conviction for a
relevant offence if it is satisfied beyond
reasonable doubt that—

(a) the offence is substantially similar to an
arson offence, drug offence, serious violent
offence, sexual offence or violent offence
(as the case requires); and

(b) the offender was for that offence sentenced
to a term of imprisonment or detention.

Section 395 of the Crimes Act 1958 applies for
the purposes of subsection (3) in relation to the
proof of a previous conviction within the meaning
of that section.

6D Factors relevant to length of prison sentence

If under section 5 the Supreme Court or the
County Court in sentencing a serious offender for
a relevant offence considers that a sentence of
imprisonment is justified, the Court, in
determining the length of that sentence—

(a) must regard the protection of the community
from the offender as the principal purpose
for which the sentence is imposed; and

(b) may, in order to achieve that purpose,
impose a sentence longer than that which is
proportionate to the gravity of the offence
considered in the light of its objective
circumstances.
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6E Sentences to be served cumulatively

Every term of imprisonment imposed by a court
on a serious offender for a relevant offence must,
unless otherwise directed by the court, be served
cumulatively on any uncompleted sentence or
sentences of imprisonment imposed on that
offender, whether before or at the same time as
that term.

6F Serious offender status to be noted on record

(1) A court that sentences a serious offender for a

2)

relevant offence must, at the time of doing so,
cause to be entered in the records of the court in
respect of that offence the fact that the offender
was sentenced for it as a serious offender.

Despite anything to the contrary in the Evidence

Act 1958 or the Crimes Act 1958, a statement of

the fact that an offender was sentenced for a
relevant offence as a serious offender may be

included in a certificate issued under section 87(1)

of the Evidence Act 1958 or in a certified
statement of conviction issued under section 395
of the Crimes Act 1958.

s. 6E

S.6E
inserted by
No. 48/1997
s. 6.

S. 6F
inserted by
No. 48/1997
s. 6.
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PART 2B—CONTINUING CRIMINAL ENTERPRISE
OFFENDERS

6G Application of Part

This Part applies to a court in sentencing a
continuing criminal enterprise offender for a
continuing criminal enterprise offence.

6H Definitions for purposes of this Part
(1) In this Part—

continuing criminal enterprise offence means an
offence referred to in Schedule 1A;

continuing criminal enterprise offender means
an offender who is found guilty of—

(a) a continuing criminal enterprise offence
and who in another trial or hearing or
more than one other trial or hearing had
been found guilty of 2 or more relevant
offences;

(b) 2 continuing criminal enterprise
offences and who in another trial or
hearing had been found guilty of a
relevant offence;

(c) 3 or more continuing criminal
enterprise offences;

relevant offence, in relation to a continuing
criminal enterprise offence, means a
continuing criminal enterprise offence of
which an offender has been found guilty
within the period of 10 years before the date
on which the later offence was committed.
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(2) For the purposes of the definition of relevant
offence in subsection (1), if an offence of which
an offender has been found guilty was committed
between two dates, the offence was committed on
the earlier date.

61 Increased maximum penalty for CCE offences

(1) A continuing criminal enterprise offender is liable,
for a continuing criminal enterprise offence, to a
maximum term of imprisonment of 2 times the
length of the maximum term prescribed for the
offence or 25 years, whichever is the lesser.

(2) This section has effect despite anything to the
contrary in this or any other Act.

6J CCE offender status to be noted on record

(1) A court that sentences a continuing criminal
enterprise offender for a continuing criminal
enterprise offence must, at the time of doing so,
cause to be entered in the records of the court in
respect of that offence the fact that the offender
was sentenced for a continuing criminal enterprise
offence.

(2) Despite anything to the contrary in the Evidence
Act 1958 or the Crimes Act 1958, a statement of
the fact that an offender was sentenced for a
continuing criminal enterprise offence as a
continuing criminal enterprise offender may be
included in a certificate issued under section 87(1)
of the Evidence Act 1958 or in a certified
statement of conviction issued under section 395
of the Crimes Act 1958.

S. 6l
inserted by
No. 108/1997
s. 148.

S.6J
inserted by
No. 108/1997
s. 148.
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inserted by
No. 2/2002
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PART 3—SENTENCES

Division 1—General

7 Sentencing orders

(1) If a court finds a person guilty of an offence, it
may, subject to any specific provision relating to
the offence and subject to this Part—

(2)

(ab)

(aab)

(ac)

(b)

(c)

record a conviction and order that the
offender serve a term of imprisonment; or

record a conviction and order that the
offender serve a term of imprisonment partly
in custody and partly in the community

(a combined custody and treatment order); or

subject to Part 5, record a conviction and
order that the offender be detained and
treated in an approved mental health service
as a security patient (a hospital security
order); or

record a conviction and make a drug
treatment order in respect of the offender; or

record a conviction and order that the
offender serve a term of imprisonment by
way of intensive correction in the
community (an intensive correction order);
or

record a conviction and order that the
offender serve a term of imprisonment that is
suspended by it wholly or partly; or
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(d) in the case of a young offender, record a
conviction and order that the young offender
be detained in a youth justice centre; or

(da) in the case of a young offender, record a
conviction and order that the young offender
be detained in a youth residential centre; or

(e) with or without recording a conviction, make
a community-based order in respect of the
offender; or

(f) with or without recording a conviction, order
the offender to pay a fine; or

(g) record a conviction and order the release of
the offender on the adjournment of the
hearing on conditions; or

(h) record a conviction and order the discharge
of the offender; or

(1) without recording a conviction, order the

release of the offender on the adjournment of

the hearing on conditions; or

(j) without recording a conviction, order the
dismissal of the charge for the offence; or

(k) impose any other sentence or make any order
that is authorised by this or any other Act.

(2) If the Magistrates' Court finds a person aged
18 years or more but under 25 years of age guilty
of an offence, it may defer sentencing the person
in accordance with section 83A.

S. 7(1)(d)
amended by
Nos 48/1997

s. 8(2)(b)(i)ii),
48/2006

s. 42(Sch.
itemn 32.3).

S.7(1)(da)
inserted by
No. 48/1997
s. 8(2)(c).

S.7(2)
inserted by
No. 19/1999
s. 4,
amended by
No. 72/2004
s. 38.
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8 Conviction or non-conviction

(1) In exercising its discretion whether or not to
record a conviction, a court must have regard to
all the circumstances of the case including—

(a) the nature of the offence; and

(b) the character and past history of the offender;
and

(c) the impact of the recording of a conviction
on the offender's economic or social well-
being or on his or her employment prospects.

(2) Except as otherwise provided by this or any other
Act, a finding of guilt without the recording of a
conviction must not be taken to be a conviction
for any purpose.

(3) A finding of guilt without the recording of a
conviction—

(a) does not prevent a court from making any
other order that it is authorised to make in
consequence of the finding by this or any
other Act;

(b) has the same effect as if one had been
recorded for the purpose of—

(1) appeals against sentence; or

(i1) proceedings for variation or breach of
sentence; or

(ii1) proceedings against the offender for a
subsequent offence; or

(iv) subsequent proceedings against the
offender for the same offence.
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Division 2—Custodial orders

Subdivision (1)—Imprisonment

; ; 3 s.9
9 Aggregate sentence of imprisonment substituted by

No. 48/1997
s.9.

(1) If an offender is convicted by a court of two or ::S}Le dby
more offences which are founded on the same No. 50/2006
facts, or form, or are part of, a series of offences s 38(1):
of the same or a similar character, the court may
impose an aggregate sentence of imprisonment in
respect of those offences in place of a separate
sentence of imprisonment in respect of all or any

two or more of them.

(1A) Despite subsection (1), a court must not impose an  S-301A

. . . inserted by
aggregate sentence of imprisonment if— No. 50/2006
. . - s.38(2).
(a) the offender is a serious offender within the
meaning of Part 2A and any of the offences
of which the offender is convicted is a
relevant offence within the meaning of that
Part; or
(b) the offences comprise at least one offence
committed by the offender while released
under a parole order and one offence
committed at another time.
S.9(2)
(2) The 1Eerm of an aggregat‘e sentence of . amendied by
imprisonment imposed in accordance with No. 502006

subsection (1) must not exceed the total effective s 383)-
period of imprisonment that could have been

imposed in respect of the offences in accordance

with this Act if the court had imposed a separate

sentence of imprisonment in respect of each of

them.
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)

If a court proposes to impose an aggregate
sentence of imprisonment, it must before doing so
announce in open court, in language likely to be
readily understood by the offender—

(a) the decision to impose an aggregate sentence
and the reasons for doing so; and

(b) the effect of the proposed aggregate
sentence.

%k %k * * %k

11 Fixing of non-parole period by sentencing court

(1

)

If a court sentences an offender to be imprisoned
in respect of an offence for—

(a) the term of his or her natural life; or

(b) aterm of 2 years or more—

the court must, as part of the sentence, fix a period
during which the offender is not eligible to be
released on parole unless it considers that the
nature of the offence or the past history of the
offender make the fixing of such a period
inappropriate.

If a court sentences an offender to be imprisoned
in respect of an offence for a term of less than

2 years but not less than one year, the court may,
as part of the sentence, fix a period during which
the offender is not eligible to be released on
parole.
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(3) A non-parole period fixed under subsection (1)
or (2) must be at least 6 months less than the term
of the sentence.

(4) If a court sentences an offender to be imprisoned
in respect of more than one offence, any period
fixed under subsection (1) or (2) must be in
respect of the aggregate period of imprisonment
that the offender will be liable to serve under all
the sentences then imposed.

12 References to non-parole period

A reference in this or any other Act to a non-
parole period includes a reference to a minimum
term fixed in accordance with Part 3 of the
Penalties and Sentences Act 1985 or any
corresponding previous enactment.

13 Fixing of non-parole period otherwise than by
sentencing court
(1) The failure of the sentencing court to fix a non- :T:;Qe dby
parole period in accordance with section 11 does  No. 4511996

not invalidate the sentence but— 8. 18(Sch.2
item 11.2).

(a) the Court of Appeal in respect of a sentence ~ S:13(1)a)

. ded b
imposed by the Supreme Court or the No. 1011998
County Court; or s.16(3).

(b) the County Court in respect of a sentence
imposed by the Magistrates' Court—

may, on the application of the offender or of the
Secretary to the Department of Justice fix a non-
parole period in accordance with that section in
any manner in which the sentencing court might
have done so.
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2)

)

(4)

The Supreme Court may fix a non-parole period
in accordance with section 11 in respect of a term
of imprisonment or detention being served by—

(a) any person who at the commencement of this
subsection is serving a sentence of
imprisonment for the term of his or her
natural life in respect of which a non-parole
period had not been fixed; or

(b) any person who at that commencement is
imprisoned in accordance with a pardon
granted by the Governor under the royal
prerogative of mercy or section 496 of the
Crimes Act 1958, whether or not the
Governor fixed a period during which the
person was not eligible to be released on
parole; or

(c) any person who at the commencement of
section 7(1) of the Sentencing
(Amendment) Act 1993 is serving a period
of detention during the Governor's pleasure
imposed under section 473 of the Crimes
Act 1958 (as in force before its repeal).

The Supreme Court may fix a non-parole period
under subsection (2) on the application of the
offender or of the Secretary to the Department of
Justice and it may do so as if it had just sentenced
the offender to that term of imprisonment or
detention and, in the case of detention, as if the
detention were imprisonment for a term of not less
than one year.

For the purposes of Part VI of the Crimes Act
1958 sentence includes an order made under
subsection (2) and that Part applies, with any
necessary modifications, to an appeal against such
an order as it applies to an appeal against the
sentence passed on a conviction.
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14 Fixing of new non-parole period in respect of
multiple sentences

(1) If—

(a) a court has sentenced an offender to be
imprisoned in respect of an offence and has
fixed a non-parole period in respect of the
sentence; and

(b) before the end of that non-parole period the
offender is sentenced by a court to a further
term of imprisonment in respect of which it
proposes to fix a non-parole period—

the court must fix a new single non-parole period
in respect of all the sentences the offender is to
serve or complete.

(2) The new single non-parole period fixed at the time
of the imposition of the further sentence—

(a) supersedes any previous non-parole period
that the offender is to serve or complete; and

(b) must not be such as to render the offender
eligible to be released on parole earlier than
would have been the case if the further
sentence had not been imposed.

15 Order of service of sentences

(1) If an offender has been sentenced to several terms
of imprisonment in respect of any of which a non-
parole period was fixed, the offender must
serve—

(a) firstly, any term or terms in respect of which
a non-parole period was not fixed;

(b) secondly, the non-parole period;

(c) thirdly, unless and until released on parole,
the balance of the term or terms after the end
of the non-parole period.
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2)

(1)

(1A)

If during the service of a sentence a further
sentence is imposed, service of the first-mentioned
sentence must, if necessary, be suspended in order
that the sentences may be served in the order
referred to in subsection (1).

16 Sentences—whether concurrent or cumulative®

Subject to subsection (1A), every term of
imprisonment imposed on a person by a court
must, unless otherwise directed by the court, be
served concurrently with any uncompleted
sentence or sentences of imprisonment or
detention in a youth justice centre or youth
residential centre imposed on that person, whether
before or at the same time as that term.

Subsection (1) does not apply to a term of
imprisonment imposed—

(a) in default of payment of a fine or sum of
money; or

(b) on a prisoner in respect of a prison offence or
an escape offence; or

(c) on a serious offender within the meaning of
Part 2A for a relevant offence within the
meaning of that Part; or

(d) on any person for an offence committed
while released under a parole order®; or

(e) on any person for an offence committed
while released on bail in relation to another
offence’.
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(2) Every term of imprisonment imposed on a person

(2A)

3)

by a court in default of payment of a fine or sum
of money must, unless otherwise directed by the
court, be served—

(a) cumulatively on any uncompleted sentence ~ S-16(2)@)

R X X . amended by
or sentences of imprisonment or detention in  Nos 4811997
a youth justice centre or youth residential ot
centre imposed on that person in default of s a2(sch.
payment of a fine or sum of money; but ftem 323).

(b) concurrently with any other uncompleted
sentence or sentences of imprisonment or
detention imposed on that person—

whether that other sentence was, or those other
sentences were, imposed before or at the same
time as that term.

A reference in subsection (2) to a term of isr{;esrﬁﬁ)by
imprisonment imposed on a person by a court is t0  No.99/2000
be read as including a reference to a term of 1 by
imprisonment imposed on a person under No. 32/2006
Division 2 of Part 12 of the Infringements Act s.92(1).
2006.

Every term of imprisonment imposed on a 1) by
prisoner by a court in respect of a prison offence  Nos 4111993
or an escape offence must, unless otherwise s. 8(b),

5 X 4811997
directed by the court because of the existence of  s.17(¢1),

exceptional circumstances, be served cumulatively 482006

s. 42(Sch.

on any uncompleted sentence or sentences of item 32.3).

imprisonment or detention in a youth justice

centre or youth residential centre imposed on that

prisoner, whether before or at the same time as

that term.

* * * * * S. 16(3A)
inserted by
No. 41/1993
s. 8(c),
repealed by
No. 48/1997
s. 7(5).
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(3B)

3C)

(4)

(6)

Every term of imprisonment imposed on a person
for an offence committed while released under a
parole order made in respect of another sentence
of imprisonment (the parole sentence) must,
unless otherwise directed by the court because of
the existence of exceptional circumstances, be
served cumulatively on any period of
imprisonment which he or she may be required to
serve in custody in a prison on cancellation of the
parole order *.

Every term of imprisonment imposed on a person
for an offence committed while released on bail in
relation to any other offence or offences must,
unless otherwise directed by the court, be served
cumulatively on any uncompleted sentence or
sentences of imprisonment imposed on that
offender, whether before or at the same time as
that term’.

A court that imposes a term of imprisonment for
an offence against the law of Victoria on a person
already undergoing a sentence or sentences of
imprisonment for an offence against the law of the
Commonwealth must direct when the new term
commences which must be no later than
immediately after—

(a) the completion of that sentence or those
sentences if a non-parole period or pre-
release period (as defined in Part 1B of the
Crimes Act 1914 of the Commonwealth) was
not fixed in respect of it or them; or

(b) the end of that period if one was fixed.

* * * * *

This section has effect despite anything to the
contrary in any Act.
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17 Commencement of sentences'’

(1

)

)

4

©)

Subject to sections 16 and 18, a sentence of
imprisonment commences on the day that it is
imposed unless the offender is not then in custody
in which case it commences on the day he or she
is apprehended under a warrant to imprison issued
in respect of the sentence.

If an offender sentenced to a term of
imprisonment is allowed to be or to go at large for
any reason, the period between then and the day
on which he or she is taken into custody to
undergo the sentence does not count in calculating
the term to be served and service of the sentence
is suspended during that period.

If an offender lawfully imprisoned under a
sentence escapes or fails to return after an
authorised absence, the period between then and
the day on which he or she surrenders or is
apprehended does not count in calculating the
term to be served and service of the sentence is
suspended during that period.

Despite anything to the contrary in this or any
other Act or in any rule of law or practice, a
sentence of imprisonment must be calculated
exclusive of any time during which service of it is
suspended under subsection (2) or (3).

If an offender to whom subsection (3) applies is in  S:1763)

the period during which service of the sentence is Z’L‘E’i‘éﬁ%@’%’
suspended under that subsection imprisoned or ot
detained in a youth justice centre or youth s.42(Sch.
residential centre under another sentence, the item 32.3).

unexpired portion of the suspended sentence takes
effect—
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(6)

(7

(8)

(a) if it is to be served cumulatively on the
sentence or sentences he or she is then
undergoing—on the day that sentence is, or
those sentences are, completed; or

(b) in any other case—at the end of the period of
suspension.

If an offender sentenced to a term of
imprisonment and allowed to be or to go at large
pending an appeal or the consideration of any
question of law reserved or case stated is
imprisoned or detained in a youth justice centre or
youth residential centre under another sentence at
the time when the appeal, question of law or case
stated is finally determined, the first-mentioned
sentence or the unexpired portion of it takes
effect—

(a) if it is to be served cumulatively on the
sentence or sentences he or she is then
undergoing—on the day that sentence is, or
those sentences are, completed; or

(b) in any other case—on the day on which the
appeal, question of law or case stated is
finally determined.

Subsection (6) applies unless the sentencing court
or the court determining the appeal, question of
law or case stated otherwise directs.

If a person serving a sentence of imprisonment
becomes a security patient, an involuntary patient
or a security resident, time spent as such counts in
calculating the term to be served.
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18 Time held in custody before trial etc. to be deducted
from sentence''

(1) If an offender is—

(1A)

(a) in respect of an offence sentenced to a term
of imprisonment or to a period of detention
in an approved mental health service under a
hospital security order; or

(b) under section 31 ordered to serve the whole
or part of a sentence or part sentence of
imprisonment held in suspense—

any period during which he or she was held in
custody in relation to—

(c) proceedings for the offence referred to in
paragraph (a) or proceedings arising from
those proceedings; or

(d) proceedings under section 31—

including any period pending the determination of
an appeal, must be reckoned as a period of
imprisonment or detention already served under
the sentence or restored sentence unless the
sentencing court or the court fixing a non-parole
period in respect of the sentence or the court
making the order under section 31 otherwise
orders.

If an offender is sentenced to a term of
imprisonment and is remanded in custody while
the sentence is stayed while a home detention
assessment report is prepared on the offender, any
period of time during which he or she is held in
custody on that remand must be reckoned as a
period of imprisonment already served under the
sentence.

s. 18
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(2) Subsection (1) or (1A) does not apply—

(a)

(b)

(ba)

(c)

(d)

to a period of custody of less than one day;
or

to a sentence of imprisonment or period of
detention in an approved mental health
service of less than one day; or

to an intensive correction order; or

to a sentence of imprisonment that has been
wholly suspended or to the suspended part of
a partly suspended sentence of
imprisonment; or

* * % *

to a period of custody previously declared
under this section or section 35 as reckoned
to be a period of imprisonment or detention
already served under another sentence of
imprisonment or detention or hospital
security order imposed on the offender.
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(3) If an offender was held in custody in
circumstances to which subsection (1) or (1A)
applies, then—

(a) the informant or person who arrested the
offender must, if present before the court,
inform it, whether from his or her own
knowledge or from inquiries made by him or
her, of the length of the period of custody; or

(b) if that person is not present before the court,
it may take and receive other evidence
(whether oral or written and whether on oath
or otherwise) of the length of the period of
custody.

(4) If an offender was held in custody in
circumstances to which subsection (1) applies,
then the court must declare the period to be
reckoned as already served under the sentence and
cause to be noted in the records of the court the
fact that the declaration was made and its details.

(4A) If an offender was held in custody in
circumstances to which subsection (1A) applies,
then the court, on making its decision as to
whether or not to make the home detention order,
must declare the period to be reckoned as already
served under the sentence and cause to be noted in
the records of the court the fact that the
declaration was made and its details.

(5) The person with custody of the record referred to
in subsection (4) must indorse on the warrant or
other authority for the imprisonment or detention
of the offender particulars of the matters referred
to in that subsection.

(5A) The person with custody of the record referred to
in subsection (4A) must indorse on the warrant or
other authority for the imprisonment or detention
of the offender or on the home detention order

s. 18

S.18(3)
amended by
No. 53/2003

s.4(3).

S.18(4)
amended by
No. 48/1997
s. 11(3).

S.18(4A)
inserted by
No. 53/2003

s. 4(4).

S.18(5)
amended by
No. 69/1997
s. 6(3).

S. 18(5A)
inserted by
No. 53/2003

s. 4(5).

51



S.18(7)
amended by
No. 53/2003

s. 4(6).

Pt 3 Div. 2
Subdiv. (1A)
(Heading and
ss 18A-18Q)
inserted by
No. 41/1993
s.9.

S.18A
inserted by
No. 4111993
s.9.

Sentencing Act 1991
No. 49 of 1991

Part 3—Sentences

particulars of the matters referred to in that
subsection.

(6) If a person charged with a series of offences
committed on different occasions has been in
custody continuously since arrest, the period of
custody for the purposes of subsection (1) must be
reckoned from the time of his or her arrest even if
he or she is not convicted of the offence with
respect to which he or she was first arrested or of
other offences in the series.

(7) If on an application under this subsection the
sentencing court is satisfied that the period
declared under subsection (4) or (4A) was not
correct it may declare the correct period and
amend the sentence accordingly.

(8) An application under subsection (7) may be made
by—
(a) the offender; or

(b) the Director of Public Prosecutions, if the
sentencing court was the Supreme Court or
the County Court; or

(c) the informant or police prosecutor, if the
sentencing court was the Magistrates' Court.

Subdivision (1A)—Indefinite sentences

18A Indefinite sentence

(1) If a person (other than a young person) is
convicted by the Supreme Court or the County
Court of a serious offence, the court may sentence
him or her to an indefinite term of imprisonment.
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(2) A court must not fix a non-parole period in respect
of an indefinite sentence.

(3) The court must specify in the order imposing an
indefinite sentence a nominal sentence of a period
equal in length to the non-parole period that it
would have fixed had the court sentenced the
offender to be imprisoned in respect of the serious
offence for a fixed term.

(4) An offender serving an indefinite sentence is not
eligible to be released on parole.

(5) A court may impose an indefinite sentence—
(a) on its own initiative; or

(b) on an application made by the Director of
Public Prosecutions.

(6) A court may impose an indefinite sentence in
respect of a serious offence regardless of the
maximum penalty prescribed for the offence.

(7) If a court is considering imposing an indefinite
sentence on an offender it must also consider
whether section 90 or 91 applies and, if it
considers that one of those sections applies, the
court must make an assessment order under
section 90 or a diagnosis, assessment and
treatment order under section 91, as the case
requires.

18B When court may impose indefinite sentence in
respect of serious offence

(1) A court may only impose an indefinite sentence
on an offender in respect of a serious offence if it
is satisfied, to a high degree of probability, that
the offender is a serious danger to the community
because of—

(a) his or her character, past history, age, health
or mental condition; and

S.18B
inserted by
No. 41/1993
s.9.
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(b) the nature and gravity of the serious offence;
and

(c) any special circumstances.

(2) In determining whether the offender is a serious

danger to the community, the court must have
regard to—

(a) whether the nature of the serious offence is
exceptional;

(b) anything relevant to this issue contained in
the certified transcript of any proceeding
against the offender in relation to a serious
offence;

(c) any medical, psychiatric or other relevant
report received by it;

(d) the risk of serious danger to members of the
community if an indefinite sentence were not
imposed;

(e) the need to protect members of the
community from the risk referred to in
paragraph (d)—

and may have regard to anything else that it thinks
fit.

(3) The prosecution has the onus of proving that an

offender is a serious danger to the community.

18C Application for indefinite sentence

(1) An application for an indefinite sentence by the

Director of Public Prosecutions—

(a) may only be made if the Director has filed
with the court on the day of the conviction or
within 5 working days after that day a notice
of intention to make the application;
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(b) must be made within 10 working days after
the day of the conviction or within any
longer period fixed by the court during that
10 working day period.

(2) On the filing of a notice under subsection (1)(a),
the court must revoke any order made for the
offender's release pending sentencing and remand
him or her in custody.

18D Adjournment of sentencing %S?rt':; dby
If a court is considering imposing an indefinite :‘3_41”993
sentence on an offender, whether on its own
initiative or because of a notice filed under section
18C(1)(a), it must on the day of the conviction or
within 5 working days after that day explain, or
cause to be explained, to the offender in language
likely to be readily understood by him or her—
(a) the fact that it is considering imposing an
indefinite sentence; and
(b) the effect of an order for an indefinite
sentence—
and adjourn sentencing until at least 25 working
days after the day of the conviction.
18E Hospital security orders S 18 by
(1) If a court imposes an indefinite sentence on an :‘3_41“993
offender as mentioned in section 92(b) after the S.18E
expiry of an order made under section 90 or 91, it  (Heading)

. . inserted b
must deduct from the nominal sentence the period  yg so/2005

of time that the offender was detained under that s.3(1)(c).
order.

(2) Section 93A applies if a person is found guilty of 31853 by
a serious offence and a court imposes an indefinite No.69/2005
sentence in the same way it applies on any other ~ $-3@

finding of guilt but as if—
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(a) section 93A(4) provided that the duration of
the hospital security order was for an
indefinite period;

(b) section 93A(6) did not require the fixing of a
non-parole period but instead required the
court to specify a nominal sentence as if the
hospital security order were an indefinite
sentence;

(c) in section 93A(7), the words "before the end
of the period specified in a hospital security
order" were omitted;

(d) section 93A(7) referred to—

(1) an indefinite term instead of the
unexpired portion of the hospital
security order;

(i1) release under a re-integration program
instead of release on parole.

(3) A hospital security order made under section 93A

(as applied by subsection (2) of this section) has
effect for all purposes as an indefinite sentence.

18F Sentencing hearing

Before imposing an indefinite sentence, a court
must—

(a) give both the prosecution and the defence the
opportunity to lead admissible evidence on
any matter relevant to imposing such a
sentence;

(ab) subject to Division 1A of Part 6, take into
consideration any victim impact statement
made, or other evidence given, under that
Division;
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(b) subject to Division 2 of Part 6, take into
consideration any pre-sentence report filed
with the court;

(c) have regard to any submissions on sentence
made to it.

18G Reasons for indefinite sentence S.18G

inserted by
No. 41/1993

A court that imposes an indefinite sentence onan g

offender must, at the time of doing so—
(a) state the reasons for its decision; and

(b) cause those reasons to be entered in the
records of the court.

18H Review of indefinite sentence S.18H

(1)

2)

)

(4)

inserted by
No. 41/1993

A court that imposes an indefinite sentence onan g

offender must review the sentence—

(a) on the application of the Director of Public
Prosecutions, as soon as practicable after the
offender has served the nominal sentence;

(b) on the application of the offender, at any
time after the expiry of three years from the
carrying out of the review under
paragraph (a) and thereafter at intervals of
not less than three years.

The Director of Public Prosecutions must make
the application to the court necessary for it to
carry out the review required by subsection (1)(a)
within the time specified in that subsection.

The court must cause a copy of an application by
an offender under subsection (1)(b) to be provided
to the Director of Public Prosecutions as soon as
practicable after it has been filed with the court.

Within 10 working days after the date of filing of
an application by an offender under subsection
(1)(b), the court must give directions for its
hearing and, subject to those directions, must hear
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©)

the application within 25 working days after the
date of filing.

A court on a review need not be constituted by the
same judge who constituted the court when it
imposed the sentence.

181 Court may order reports

(1)

2)

3)

(1)

At any time after the making of an application
under section 18H(1)(a) or (b) the court may order
the Secretary to the Department of Human
Services within the meaning of the Health Act
1958 or the Secretary to the Department of Justice
or any other person or body to prepare a report in
respect of the offender and file it with the court
within the time directed by it.

The author of a report must conduct any
investigation that the author thinks appropriate or
that is directed by the court.

A report must relate to the period since the
indefinite sentence was imposed or last reviewed,
as the case requires.

18J Distribution of reports

The court must, a reasonable time before the
review is to take place, cause a copy of a report
ordered by it under section 18I(1) to be provided
to—

(a) the Director of Public Prosecutions; and

(b) the legal practitioners representing the
offender; and

(c) if the court has so directed, the offender.
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(2) If the prosecution or the defence has caused a
report in respect of the offender to be prepared for
the purposes of the review, it must, a reasonable
time before the review is to take place, file it with
the court and provide a copy to the Director of
Public Prosecutions or the legal practitioners
representing the offender, as the case requires.

; S.18K
18K Disputed report insertod by
(1) The Director of Public Prosecutions or the :‘;_41”993
offender may file with the court a notice of
intention to dispute the whole or any part of a
report provided under section 18J.
(2) If anotice is filed under subsection (1) before the
review is to take place, the court must not take the
report or the part in dispute (as the case requires)
into consideration on the hearing of the review
unless the party that filed the notice has been
given the opportunity—
(a) to lead evidence on the disputed matters; and
(b) to cross-examine the author of the report on
its contents.
: ; S.18L
18L Review hearing inserted by
On the hearing of a review under section :‘3_41/ 1993

18H(1)(a) or (b), a court must—

(a) give both the Director of Public Prosecutions
and the offender the opportunity to lead
admissible evidence on any relevant matter;

(b) subject to section 18K, take into
consideration any report in respect of the
offender that is filed with the court;

(c) have regard to any submissions on the
review made to it.
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S.18M 18M Outcome of review

inserted by . .

No. 41/1993 (1) On areview under section 18H(1)(a) or (b) the
s.9.

court, unless it is satisfied (to a high degree of
probability) that the offender is still a serious
danger to the community, must by order—

(a) discharge the indefinite sentence; and

(b) make the offender subject to a 5 year re-
integration program administered by the
Adult Parole Board and issue a warrant to
imprison in the same way as if it had
sentenced the offender to a term of
imprisonment for 5 years.

(2) The indefinite sentence continues in force if
the court does not make an order under
subsection (1).

S.18N . .
insertod by 18N Re-integration program
:‘3_41“993 The provisions of Division 5 of Part 8 (parole) and

of section 112 (regulations) of the Corrections
Act 1986 apply to a re-integration program in the
same way that they apply to parole but as if—

(a) references in those provisions to parole or
release on parole were references to a
re-integration program or release under a
re-integration program;

(b) persons made subject to a re-integration
program were serving a prison sentence of
5 years during the whole of which they were
eligible to be released under the
re-integration program;

(c) references in those provisions to a parole
order were references to an order made by
the Adult Parole Board releasing an offender
under a re-integration program,;
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(d) references in those provisions to a non-
parole period were omitted;

(e) references in those provisions to the parole
period were references to the period of
release under the re-integration program.

12 S.180
180 Appeal inserted by

No. 41/1993
s.9.

(1) An offender may appeal to the Court of Appeal S.180(1)

; ded b
against the refusal of a court to make an order No. 109/1954
under section 18M(1). s. 34(14)(b).

(2) The Director of Public Prosecutions may appeal to :{,,1:,%(21 by
the Court of Appeal against an order made under  No. 1091994
section 18M(1). s 34(14)(b).

: : S.180(3)

(3) On an appeal under this section the Court of amendod by
Appeal may— No. 109/1994

s. 34(14)(b).

(a) in the case of an appeal under subsection (1),
confirm the refusal and dismiss the appeal or
uphold the appeal and make the order that it
thinks ought to have been made; or

(b) in the case of an appeal under subsection (2),
confirm the order and dismiss the appeal or
uphold the appeal and quash the order made.

(4) An indefinite sentence revives on the quashing of
an order under section 18M(1) and the original
warrant to imprison or other authority for the
offender's imprisonment is to be regarded as again
in force.
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18P Offender to be present during hearings

(1) Subject to this section, the offender must be

present—

(a) during the hearing of evidence under
section 18F;

(b) during the hearing of a review under section
18H(1)(a) or (b).

(2) The court may order the officer in charge of the

)

4

)

prison or other institution in which the offender is
detained to cause the offender to be brought
before the court for a hearing referred to in
subsection (1).

Subsection (2) is additional to, and does not limit,
the court's powers under section 361 of the
Crimes Act 1958.

If the offender acts in a way that makes the
hearing in the offender's presence impracticable,
the court may order that the offender be removed
and the hearing continue in his or her absence.

If the offender is unable to be present at a hearing
because of illness or for any other reason, the
court may proceed with the hearing in his or her
absence if it is satisfied that—

(a) doing so will not prejudice the offender's
interests; and

(b) the interests of justice require that the
hearing should proceed even in the absence
of the offender.

* * * * *
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Subdivision (1B)—Combined custody and treatment orders p¢3piv.2

Subdiv. (1B)
(Heading and
ss 18Q-18W)
inserted by
No. 48/1997
s. 12,

: News. 18Q
18Q Combined custody and treatment order insertod by

No. 48/1997

(1) If a person is convicted by a court of an offence . 12,

and the court—

(a) is satisfied that drunkenness or drug
addiction contributed to the commission of
the offence; and

(b) is considering sentencing him or her to a
term of imprisonment of not more than
12 months; and

(c) has received a pre-sentence report—

the court, if satisfied that it is desirable to do so in
the circumstances, may impose a sentence of
imprisonment of not more than 12 months and
order that not less than 6 months of that sentence
be served in custody and the balance be served in
the community on the conditions attached to the
order.

(2) Before making a combined custody and treatment
order a court may order a drug and alcohol
assessment report in respect of the offender and
adjourn the proceeding to enable the report to be
prepared.

(3) A court may only make a combined custody and
treatment order if the offender agrees to comply
with the conditions attached to it.

(4) A court must not make a combined custody and
treatment order if the sentence of imprisonment by
itself for the whole term stated by the court would
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)

(6)

(7)

(1)

not be appropriate in the circumstances having
regard to the provisions of this Act.

If the offender is convicted of more than one
offence in the same proceeding the court may only
make a combined custody and treatment order if
the aggregate period of imprisonment imposed in
respect of all the offences does not exceed

12 months.

A combined custody and treatment order must be
taken for all purposes to be a sentence of
imprisonment for the whole term stated by the
court.

For the purposes of any proceedings under section
18VA or 18W, a combined custody and treatment
order made on appeal by the Court of Appeal must
be taken to have been made by the court from
whose decision the appeal was brought.

18R Core conditions

Core conditions of a combined custody and
treatment order are that the offender—

(a) must not during the period of the order
commit, whether in or outside Victoria,
another offence punishable on conviction by
imprisonment;

(ab) while serving the sentence in custody must
undergo treatment for alcohol or drug
addiction as directed by a prescribed person
or a member of a prescribed class of persons;

(b) while serving the sentence in the community
must—

(1) report to a specified community
corrections centre within 2 clear
working days after being released from
custody under the order;
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(i1) undergo treatment for alcohol or drug
addiction as specified in a drug and
alcohol pre-release report;

(ii1) report to, and receive visits from, a
community corrections officer;

(iv) notify an officer at the specified
community corrections centre of any
change of address or employment
within 2 clear working days after the
change;

(v) not leave Victoria except with the
permission of an officer at the specified
community corrections centre granted
either generally or in relation to the
particular case;

(vi) obey all lawful instructions and
directions of community corrections
officers.

(2) A combined custody and treatment order must
have all the core conditions attached to it.

(3) On making a combined custody and treatment
order a court must order that a drug and alcohol
pre-release report be prepared in respect of the
offender prior to his or her release from custody
under the order.

iti S.18S
18S Program conditions S 1B by
(1) The court may attach to a combined custody and ~ N% #1997
treatment order—
(a) a condition that the offender during the S.185(1)(a)
. . . amended by
period of the order submit to testing for No. 19/1999
alcohol or drug use as specified in the order; S-54)

or

(b) any other condition relevant to the offender's
drug or alcohol addiction or usage that the
court considers necessary or desirable.
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(2) A court is not required to attach any program
conditions to a combined custody and treatment
order.

(3) A court must not impose any more program
conditions than are necessary to achieve the
purpose or purposes for which the order is made.

S. 18T 18T Offender may be fined as well

inserted by

:"1248/ 1997 A court may impose on an offender a fine
authorised by law in addition to making a
combined custody and treatment order.

S8 by 18U Secretary may direct offender to report at another

No. 48/1997 place

=1 (1) If, because an offender has changed his or her
place of residence or for any other reason it is not
convenient that the offender should report at a
place or to a person specified in a combined
custody and treatment order, the Secretary to the
Department of Justice may direct the offender to
report at another place or to another person.

(2) An offender must report as directed under
subsection (1) as if that place or person had been
specified in the order.

S. 18V 18V Suspension of combined custody and treatment
inserted by

No. 48/1997 order

s. 12,

At any time after the release from custody of an
offender under a combined custody and treatment
order, the Secretary to the Department of Justice
may—

(a) if the offender is ill; or
(b) in other exceptional circumstances—

suspend for a period the operation of the order or
of any condition of the order and, if so, that period
does not count in calculating the period for which
the order is to remain in force.
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18VA Variation of combined custody and treatment order g 1gva

. . . . inserted b
(1) If on an application under this subsection the court No. 1911990
which made a combined custody and treatment s.6.

order is satisfied—

(a) that the circumstances of the offender have
materially altered since the order was made
and as a result the offender will not be able
to comply with any condition of the order; or

(b) that the circumstances of the offender were
wrongly stated or were not accurately
presented to the court or the author of a pre-
sentence report before the order was made;
or

(c) that the offender is no longer willing to
comply with the order—

it may vary the order or cancel it and, subject to
subsection (2), deal with the offender for the
offence or offences with respect to which it was
made in any manner in which the court could deal
with the offender if it had just convicted him or
her of that offence or those offences.

(2) In determining how to deal with an offender
following the cancellation by it of a combined
custody and treatment order, a court must take
into account the extent to which the offender had
complied with the order before its cancellation.

(3) An application under subsection (1) may be made
at any time while the order is in force by—

(a) the offender; or

(b) a prescribed person or a member of a
prescribed class of persons; or

(c) the Director of Public Prosecutions.
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(4) Notice of an application under subsection (1) must
be given—

(a) to the offender; and

(b) to the Director of Public Prosecutions (if the
sentencing court was the Supreme Court or
the County Court) or to the informant or
police prosecutor (if the sentencing court
was the Magistrates' Court).

(5) The court may order that a warrant to arrest be
issued against the offender if he or she is serving
the sentence in the community and does not attend
before the court on the hearing of the application.

S8 by 18W Breach of combined custody and treatment order
201;8/ 1997 (1) If at any time while a combined custody and

treatment order is in force the offender fails
without reasonable excuse to comply with any
condition of it, the offender is guilty of an offence
for which he or she may be proceeded against on a
charge filed by a prescribed person or a member
of a prescribed class of persons.

(2) A proceeding for an offence under subsection (1)
may be commenced at any time up until 3 years
after the date on which the offence is alleged to
have been committed.

(3) Despite anything to the contrary in the
Magistrates' Court Act 1989—

(a) on the filing of a charge referred to in
subsection (1), an application under section
28(1) of that Act for the issue of a summons
to answer to the charge or a warrant to arrest
may be made to the registrar at any venue of
the Magistrates' Court;
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(b) a summons to answer to the charge issued on
an application referred to in paragraph (a)
must direct the defendant to attend—

(1) at the proper venue of the Magistrates'
Court, if the combined custody and
treatment order was made by the
Magistrates' Court; and

(i1) at the Supreme Court or the County
Court, if the combined custody and
treatment order was made by that
court—

to answer the charge;

(c) a warrant to arrest issued on an application
referred to in paragraph (a) authorises the
person to whom it is directed to bring the
defendant when arrested before a bail justice
or before the court by which the combined
custody and treatment order was made to be
dealt with according to law.

(4) Despite anything to the contrary in this or any
other Act or in any rule of law, the Supreme Court
or the County Court may, if the combined custody
and treatment order was made by it, hear and
determine without a jury an offence against
subsection (1) and, subject to any rules of court,
the practice and procedure applicable in the
Magistrates' Court to the hearing and
determination of summary offences applies so far
as is appropriate to the hearing of the offence.

(5) If on the hearing of a charge under subsection (1) S 18W0) by
the court finds the offender guilty of the offence,  No. 101999
it may impose a level 10 fine and in addition must 30

either—

(a) confirm the order originally made; or
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(b)

whether or not the offender has served any
part of the sentence in the community, order
the offender to serve in custody the whole
part of the sentence that was to be served in
the community.

(6) Despite anything to the contrary in subsection (5),
if on the hearing of a charge the court finds the
offender guilty of the offence it must, in addition
to any fine it may impose under subsection (5),
exercise the power referred to in paragraph (b) of
that subsection unless it is of the opinion that it
would be unjust to do so in view of any
exceptional circumstances which have arisen since
the combined custody and treatment order was
made.

(7) If the court decides not to exercise the power
referred to in subsection (5)(b), it must state in
writing its reasons for so deciding.

(8) The part of a term of imprisonment which a court
orders an offender to serve in custody under
subsection (5) must be served—

(a)

(b)

immediately or, if the offender is still serving
the original custodial part of the sentence,
immediately on the completion of service of
that part of the sentence; and

unless the court otherwise orders,
cumulatively on any other term of
imprisonment previously imposed on the
offender by that or any other court.

(9) A fine imposed under this section must be taken
for all purposes to be a fine payable on a
conviction of an offence.
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Subdivision (1C)—Drug treatment orders

18X Purposes of drug treatment order

(1) The particular purposes of a drug treatment order
are—

(a) to facilitate the rehabilitation of the offender
by providing a judicially-supervised,
therapeutically-oriented, integrated drug or
alcohol treatment and supervision regime;

(b) to take account of an offender's drug or
alcohol dependency;

(c) to reduce the level of criminal activity
associated with drug or alcohol dependency;

(d) to reduce the offender's health risks
associated with drug or alcohol dependency.

(2) Nothing in subsection (1) affects the operation of
section 5(1) but, if considering making a drug
treatment order, the Drug Court must regard the

rehabilitation of the offender and the protection of

the community from the offender (achieved
through the offender's rehabilitation) as having
greater importance than the other purposes set out
in section 5(1).

18Y Order only available at Drug Court

Only the Drug Court may make a drug treatment
order.

Pt 3 Div. 2
Subdiv. (1C)
(Heading and
ss 18X-18ZS)
inserted by
No. 2/2002
s.5.

S. 18X
inserted by
No. 2/2002
s. 5.

S.18Y
inserted by
No. 2/2002
s.5.
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18Z. When drug treatment order can be made

(1) The Drug Court may make a drug treatment order
if—
(a) an offender pleads guilty to an offence that is
within the jurisdiction of the Magistrates'
Court and punishable on conviction by
imprisonment, other than—

(1) asexual offence as defined in section
6B(1); or

(i1) subject to subsection (5), an offence
involving the infliction of actual bodily
harm; and

(b) the Drug Court convicts the offender of the
offence; and

(c) the Drug Court is satisfied on the balance of
probabilities that—

(1) the offender is dependent on drugs or
alcohol; and

(i1) the offender's dependency contributed
to the commission of the offence; and

(d) the Drug Court considers that—

(1) a sentence of imprisonment would
otherwise be appropriate; and

(i1) it would not have ordered that the
sentence be served by way of intensive
correction in the community nor would
it have suspended the sentence in whole
or part; and

(e) the Drug Court has received a drug treatment
order assessment report on the offender
under section 18ZQ).
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(2) However, a drug treatment order cannot be made
in respect of an offender who is subject to—

(a) a parole order; or
(b) a combined custody and treatment order; or

(c) a sentencing order of the County Court or
Supreme Court.

(3) The Drug Court must not make a drug treatment
order unless—

(a) it is satisfied in all the circumstances that it is
appropriate to do so; and

(b) the offender agrees in writing to the making
of the order and to comply with the treatment
and supervision part of the order.

Note

Section 18ZC sets out what the treatment and supervision
part of the order is.

(4) The Drug Court may make a drug treatment order
in respect of an offender regardless of whether—

(a) the offender's drug or alcohol dependency
contributed on one or more previous
occasions to the offender—

(1) committing an offence of which the
offender was convicted or found guilty;
or

(i1) failing to comply with the conditions of
bail or of a sentencing order; or

(b) the offender has been previously sentenced
to one or more terms of imprisonment.

(5) Despite subsection (1)(a)(ii), the Drug Court may
make a drug treatment order in respect of an
offender where the offence involved the infliction
of actual bodily harm if it is satisfied that the harm
was of a minor nature.
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s. 18ZA

s.18ZA 18ZA Order can cover multiple offences

inserted b :

No. 22002 (1) A drug treatment order may be made in respect of

s.5. one or more offences committed by an offender.

(2) An offender can only be subject to one drug

treatment order at any particular time.

S. 1878 18ZB Effect of Drug Court declining to make an order

inserted by

:‘;;_2’2002 If an offender has pleaded guilty to an offence or
offences in respect of which the Drug Court could
make a drug treatment order but it does not
consider it appropriate to do so, the Drug Court
must—

(a) sentence the offender in relation to the
offence or offences if the offender consents
to the Drug Court doing so; or

(b) adjourn the matter for sentencing to the
Magistrates' Court (other than the Drug
Court) at that venue.

S.182C
insertod by 18ZC The parts of a drug treatment order
:‘};_2'2002 (1) A drug treatment order consists of 2 parts—

(a) the treatment and supervision part; and
(b) the custodial part.

(2) The treatment and supervision part of a drug
treatment order—

(a) consists of the core conditions and program
conditions attached to the order; and

(b) operates for 2 years or until that part of the
order is cancelled under section 18ZK, 18ZN
or 18ZP.

(3) The custodial part of a drug treatment order
consists of the sentence of imprisonment that the
Drug Court must impose on the offender under
section 18ZD.
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s. 18ZD
18ZD Sentence of imprisonment must be imposed S. 182D
. inserted b
(1) When making a drug treatment order, the Drug No. 212005

Court must impose a sentence of imprisonment of 5
no more than 2 years on the offender.

(2) The Drug Court must impose the sentence of
imprisonment that it would have imposed if it had
not made the drug treatment order.

(3) Despite anything to the contrary in section 11, the
Drug Court must not fix a non-parole period in
accordance with that section as part of the
sentence imposed by it.

Note

A non-parole period may be fixed as part of certain orders
under this Subdivision activating the custodial part of a drug
treatment order (see section 18ZE(3)).

18ZE Activation of custodial part of an order S. 18zE
inserted by

(1) Despite anything to the contrary in this Act, an No. 2/2002
offender is not to serve the custodial part of a drug
treatment order, and that part of the order does not
commence, except in accordance with an order

under this Subdivision activating that part of the

order.
Note

The Drug Court may make an order activating some or all of
the custodial part under section 18ZL(1)(f) (which involves
serving a period in a secure custody facility), or under
section 18ZN or 18ZP.

(2) In making an order under this Subdivision
activating some or all of the custodial part of a
drug treatment order, the Drug Court must first—

(a) calculate the remaining length of the
custodial part of the order by subtracting
from the length of the sentence of
imprisonment imposed under the order—
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(1) each period of custody declared under
this Act as reckoned to be a period
already served under the sentence; and

(i1) each period of custody served in a
secure custody facility under the
custodial part of the order because of an
order under section 18ZL(1)(f); and

(b) if the total of—

(1) the remaining length of the custodial
part of the order; and

(i1) the period during which the treatment
and supervision part of the order has
already operated—

is more than 2 years, reduce the remaining
length of the custodial part so that the total is
2 years.

(3) If the Drug Court makes an order under section

18ZN(1)(b)(1) or 18ZP(2)(a) activating the
custodial part of a drug treatment order for a
period of one year or more, the Drug Court may,
as part of the order under that section, fix in
respect of the custodial part a non-parole period in
accordance with section 11, as if the Drug Court
had just sentenced the offender to that term of
imprisonment.

Example

The Drug Court decides to make an order activating the
custodial part of a drug treatment order 18 months after the
drug treatment order was made. When it made the drug
treatment order, it imposed a sentence of imprisonment of
8 months. The Drug Court—

(a) calculates that the remaining length of the custodial
part of the drug treatment order is 7 months because
the length of the sentence of imprisonment imposed
under the order was 8 months from which the Drug
Court subtracts—
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(i) 14 days that the offender spent in custody
before sentencing; and

(i) 16 days that the offender served in a secure
custody facility because of an earlier order
under section 18ZL(1)(f); and

(b) calculates that the total of—

(i) the remaining length of the custodial part
(7 months); and

(i1) the period during which the treatment and
supervision part of the drug treatment order has
already operated (18 months)—

is 25 months, which is 1 month over 2 years; and

(c) so that the total is 2 years, reduces the remaining
length of the custodial part by 1 month to 6 months.

This means that the Drug Court may make an order
activating the custodial part for no more than 6 months.

18ZF Core conditions S. 182F
inserted by

No. 2/2002

(1) The core conditions attached to a drug treatment 2

order are that, while the treatment and supervision
part of the order operates, the offender—

(a) must not commit, whether in or outside
Victoria, another offence punishable on
conviction by imprisonment; and

(b) must attend the Drug Court when required by
the Drug Court to do so; and

(c) must report to a specified community
corrections centre or other specified place
within 2 clear working days after the order is
made; and

(d) must undergo treatment for drug or alcohol
dependency as specified in the order or from
time to time by—

(1) the Drug Court; or
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(i1) a specified community corrections
officer; or

(i11) a specified Drug Court officer; and

(e) must report to, and accept visits from, a
specified community corrections officer or
specified Drug Court officer; and

(f) must give notice of any change of address
within 2 clear working days before the
change, unless there are special
circumstances, to—

(1) the Drug Court; or
(i1) a specified community corrections
officer; or

(ii1) a specified Drug Court officer; and

(g) must not leave Victoria except with the
permission, granted either generally or in a
particular case, of one of the following—

(1) the Drug Court;
(i1) a specified community corrections
officer;

(i11) a specified Drug Court officer; and

(h) must obey all lawful instructions and
directions of the Drug Court, community
corrections officers or specified Drug Court
officers.

(2) A drug treatment order must have all the core
conditions attached to it and the offender must
comply with all of those conditions.

S.182G 18ZG Program conditions
inserted by
:"5'_2'2002 (1) The program conditions that may be attached to a

drug treatment order are that, while the treatment
and supervision part of the order operates, the
offender—
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(a) must submit to drug or alcohol testing as
specified in the order; and

(b) must submit to detoxification or other
treatment specified in the order (whether or
not residential in nature); and

(c) must attend vocational, educational,
employment or other programs as specified
in the order; and

(d) must submit to medical, psychiatric or
psychological treatment as specified in the
order; and

(e) must not associate with specified persons;
and

(f) must reside at a specified place for a
specified period; and

(g) must do or not do anything else that the Drug
Court considers necessary or appropriate
concerning—

(1) the offender's drug or alcohol
dependency; or

(i1) the personal factors that the Drug Court
considers contributed to the offender's
criminal behaviour.

(2) The Drug Court must attach to a drug treatment
order at least one program condition but must not
attach any more program conditions than it
considers necessary to achieve the purposes for
which the order is made.

(3) An offender must comply with all of the program
conditions attached to the drug treatment order.
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S. 18ZH 18ZH Variation on assessing offender's progress
inserted by

No. 2/2002 (1) The Drug Court may vary the treatment and
s.5.

supervision part of a drug treatment order from
time to time if the Drug Court considers it
appropriate to do so based on its assessment of the
offender's progress.

Note

The Drug Court may also vary the treatment and supervision
part of a drug treatment order under section 18ZJ, 18ZL
or 18ZN.

(2) The Drug Court may do so on its own initiative or
on the application of—

(a) the offender; or
(b) the informant or police prosecutor; or

(c) aprescribed person or a person in a
prescribed class of persons.

(3) The treatment and supervision part of the order
may be varied by—

(a) adding or removing program conditions; or

(b) varying one or more core conditions, other
than the condition referred to in section
18ZF(1)(a), or program conditions, for
example to vary—

(1) the frequency of treatment; or
(i1) the degree of supervision; or

(ii1) the frequency of drug or alcohol
testing; or

(iv) the type or frequency of vocational,
educational, employment or other
programs that the offender must attend.
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1871 Case conferences S.1821
. . . inserted by
(1) For the purpose of being informed from time to No. 2/2002
time about the progress being made by an s.5.

offender subject to a drug treatment order, the
magistrate constituting the Drug Court may
convene a case conference.

(2) A case conference may be attended by a lawyer, a S:182(

prosecutor, a health service provider, a i‘.’:e{‘a‘figo?
community corrections officer or anyone else ;2&?5.1
whom the magistrate thinks should attend.
(3) For the purposes of section 91 of the Corrections
Act 1986, an officer referred to in that section
who discloses at a case conference information
about an offender subject to a drug treatment
order is taken to be performing his or her official
duties.
(4) No objection can be taken to a magistrate
subsequently constituting the Drug Court in a
proceeding on the ground that he or she had
previously convened a case conference in relation
to the proceeding.
18ZJ Rewards for complying with conditions z;::: by
(1) The Drug Court may, on its own initiative, confer :_‘;_2’2002

a reward from time to time on an offender who is
or has been fully or substantially complying with
the conditions attached to a drug treatment order
by doing one or more of the following—

(a) varying the treatment and supervision part of
the order under subsection (2);

(b) varying or cancelling an order under section
18ZL(1)(c), (d) or (e);
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(c) making an order that some or all of a period
for which the custodial part of the drug
treatment order is activated under section
18ZL(1)(f), but which the offender is yet to
serve in a secure custody facility, is no
longer activated,;

(d) conferring on the offender any other reward
that the Drug Court considers appropriate.

(2) The treatment and supervision part of the order
may be varied by—

(a) adding or removing program conditions; or

(b) varying one or more core conditions, other
than the condition referred to in section
18ZF(1)(a), or program conditions, for
example to reduce—

(1) the frequency of treatment; or
(i1) the degree of supervision; or

(ii1) the frequency of drug or alcohol

testing.
S. 182K 18ZK Cancellation as a reward
inserted by
:‘;;_2'2002 (1) The Drug Court may, on its own initiative, as a

reward cancel the treatment and supervision part
and custodial part of a drug treatment order if it
considers that—

(a) the offender has to date fully or substantially
complied with the conditions attached to the
order; and

(b) the continuation of the order is no longer
necessary to meet the purposes for which it
was made.
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s. 18ZL
(2) To avoid doubt, if the Drug Court cancels the
treatment and supervision part and custodial part
of a drug treatment order under this section any
earlier orders activating the custodial part of the
order cease to have effect.
; : i S.18ZL
18ZL Failure to comply with conditions inserted by
(1) If the Drug Court is satisfied on the balance of :‘;;_2’2002

probabilities that an offender has, without
reasonable excuse, failed to comply with a
condition attached to a drug treatment order
(other than by committing an offence punishable
on conviction by imprisonment for more than

12 months) the Drug Court must take one of the
following actions—

(a) confirm the treatment and supervision part of
the order;

(b) vary that part of the order under
subsection (3);

(c) order that a curfew, requiring the offender to
remain at a specified place between specified
hours, applies to the offender for a specified
period;

(d) order that the offender perform up to
20 hours of unpaid community work as
directed by the Regional Manager of the
region in which the community corrections
centre specified in the order is located;

(e) order that the offender remain at a specified
place, other than a secure custody facility,
for a specified period of up to 14 days;
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2)

3)

4

(f) subject to section 18ZM, order that the
custodial part of the drug treatment order is
activated for a specified period of between
one and 7 days to be served in a secure
custody facility.

Notes

1 If the offender commits an offence punishable on
conviction by imprisonment for more than 12 months,
see section 18ZN.

2 Section 18ZE sets out how much of the custodial part
of a drug treatment order can be activated.

3 For secure custody facility see section 3(1).

In deciding which action to take under

subsection (1), the Drug Court must consider each
of the actions in the order in which they appear
and must only take the first action that the Court
considers to be appropriate in the circumstances.

The treatment and supervision part of the order
may be varied by—

(a) adding or removing program conditions; or

(b) varying one or more core conditions, other
than the condition referred to in section
18ZF(1)(a), or program conditions, for
example to increase—

(1) the frequency of treatment; or
(i1) the degree of supervision; or

(ii1) the frequency of drug or alcohol
testing.

If the Drug Court is satisfied on the balance of
probabilities that an offender who is subject to an
order under subsection (1)(c), (d) or (e) has failed
to comply with the order, the Drug Court must
take one of the following actions—

(a) confirm or vary that order;
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(b) cancel that order and take any action under
subsection (1), including making another
order of the same kind, as though the
offender had failed to comply with a
condition attached to the drug treatment
order.

Note

In addition, the Drug Court may cancel the treatment
and supervision part of the drug treatment order and
may also cancel the custodial part of that order (see
section 18ZP).

(5) The Drug Court may take an action under
subsection (1) or (4) on its own initiative or on an
application by—

(a) the informant or police prosecutor; or

(b) a prescribed person or a person in a
prescribed class of persons.

18ZM Service in a secure custody facility S. 18zm
inserted by
(1) The Drug Court may only make an order under :‘;;_2’2002
section 18ZL(1)(f) if it is satisfied beyond
reasonable doubt that the offender has failed to
comply with the condition attached to the drug
treatment order.
(2) If the Drug Court makes an order under that
section, it—
(a) must specify in the order the kind of secure
custody facility in which the period is to be
served; and
(b) must only specify a youth justice centre if :;;ﬂ%‘;)
the offender is a young offender and the No. 48/2006
Drug Court considers it appropriate to do so. :e?nz(e,szcg)
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)

4

©)

An offender can only be required to serve a period
in a secure custody facility in accordance with an
order under section 18ZL(1)(f) when—

(a) the period under the order under section
18ZL(1)(f); or

(b) the total of the periods for which the
custodial part is activated under 2 or more
such orders and which the offender has not
yet served—

is at least 7 days, not including so much of the
period or periods as is no longer activated because
of an order under section 18ZJ(1)(c).

Note

An order may be made under section 18ZJ(1)(c) as a reward
for complying with the conditions attached to a drug
treatment order.

Before the Drug Court makes an order under
section 18ZL(1)(f), notice of the hearing
concerning the making of the order must be given
to—

(a) the offender; and
(b) the informant or police prosecutor; and

(c) the prescribed person or the person in the
prescribed class of persons—

and the Drug Court may order that a warrant to
arrest be issued against the offender if he or she
does not attend for the hearing.

If the Drug Court makes an order under section
18ZL(1)(f) the Drug Court may, for the purposes
of giving effect to that order, issue a warrant to
imprison the offender under section 68 of the
Magistrates' Court Act 1989.
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18ZN Commission of certain offences S. 182N

o inserted b
(1) If the Drug Court is satisfied beyond reasonable No. goozy

doubt that an offender has failed to comply witha $5
condition attached to a drug treatment order, by
committing an offence punishable on conviction

by imprisonment for more than 12 months, the

Drug Court must—

(a) take any of the actions under section :-T::rﬂi(;)t()?
18ZL(1) as though the offender had failed to  No. 352002
comply with any other condition attached to ~ S-28(Sch.

item 5.1).
the order; or

(b) cancel the treatment and supervision part of
the order and, after taking into account the
extent to which the offender complied with
that part of the order—

(1) make an order activating some or all of
the custodial part of the drug treatment
order; or

(i1) cancel the custodial part of the drug
treatment order and deal with the
offender for each offence in respect of
which the drug treatment order was
made in any way in which the Drug
Court could deal with the offender if it
had just convicted him or her of each
offence, other than by making an order
under section 7(1)(a).

Notes

1 Section 18ZE sets out how much of the custodial part
of a drug treatment order can be activated.

2 The Drug Court may be required to take an action
under paragraph (b) because of section 18ZO(3).
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2)

)

(3A)

The Drug Court may take an action under
subsection (1) on its own initiative or on an
application by—

(a) the informant or police prosecutor; or

(b) aprescribed person or a person in a
prescribed class of persons.

Before the Drug Court cancels the treatment and
supervision part of a drug treatment order under
subsection (1) (whether or not it also cancels the
custodial part), notice of the hearing concerning
the cancellation must be given to—

(a) the offender; and
(b) the informant or police prosecutor; and

(c) the prescribed person or the person in the
prescribed class of persons—

and the Drug Court may order that a warrant to
arrest be issued against the offender if he or she
does not attend for the hearing.

If notice of the hearing concerning the
cancellation of the treatment and supervision part
of a drug treatment order—

(a) has been given to the offender or has been, to
the satisfaction of the Drug Court, attempted
to be given to the offender but the attempt is
not successful; and

(b) the offender does not attend for the
hearing—

then the treatment and supervision part of the drug
treatment order is suspended and the period
between the failure to attend the hearing and the
day on which the offender does attend the Drug
Court for the hearing does not count in calculating
the period for which that part of the order
operates.
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(4) To avoid doubt, if the Drug Court cancels the
treatment and supervision part or custodial part of
a drug treatment order under this section, any
earlier orders activating the custodial part of the
order cease to have effect.

18Z0 Drug Court may hear and determine certain > 1820 by
offences No. 2/2002
s.5.

(1) If an offender who is subject to a drug treatment
order is charged with an offence, whether
committed before or after the order was made, that
is within the jurisdiction of the Magistrates'
Court—

(a) the Drug Court may hear and determine the
offence; and

(b) for the purposes of the Magistrates' Court
Act 1989, the Drug Court is taken to be the
proper venue in relation to the proceeding for
that offence.

2) If—

(a) the Drug Court convicts the offender of the
offence and imposes a sentence of
imprisonment on the offender in respect of
the offence; and

(b) the Drug Court does neither of the
following—

(1) orders that the sentence be served by
way of intensive correction in the
community;

(i1) suspends the sentence in whole or part;
and
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(c) the length of the sentence imposed is not
more than the remaining length of the
custodial part of the drug treatment order
(as calculated in accordance with section
18ZE(2)(a)); and

(d) the offence is a kind of offence in respect of
which the Drug Court could make a drug
treatment order if the offender were not
already subject to one—

in imposing the sentence, the Drug Court may
order that the sentence is subsumed within the
custodial part of the drug treatment order.

(3) If—

(a) the Drug Court convicts the offender of the
offence and imposes a sentence of
imprisonment on the offender in respect of
the offence; and

(b) the Drug Court does neither of the
following—

(1) orders that the sentence be served by
way of intensive correction in the
community;

(i1) suspends the sentence in whole or part;
and

(c) the Drug Court does not order under
subsection (2) that the sentence is subsumed
within the custodial part of the drug
treatment order—

the Drug Court must cancel the treatment and
supervision part of the drug treatment order under
section 18ZN(1)(b) and take an action under
subparagraph (i) or (ii) of that section.
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s. 187ZpP
18ZP Cancellation S.18ZP
inserted b
(1) The Drug Court may cancel the treatment and No. ﬁoozy

supervision part of a drug treatment order if it is s.5.
satisfied on the balance of probabilities that—

(a) before the order was made, the offender's
circumstances were not accurately presented
to either the Drug Court or the author of the
drug treatment order assessment report on
the offender; or

(b) the offender will not be able to comply with
a condition attached to the order because the
circumstances of the offender have
materially changed since the order was
made; or

(c) the offender is no longer willing to comply
with one or more conditions attached to the
order; or

(d) the continuation of the treatment and
supervision part of the order is not likely to
achieve one or more of the purposes for
which the order was made; or

(e) the offender has breached an order under
subsection 18ZL(1)(c), (d) or (e).

Note

The Drug Court may also cancel the treatment and
supervision part of the order under section 18ZK
or 18ZN.

(2) When cancelling the treatment and supervision
part of the order under subsection (1), the Drug
Court must, after taking into account the extent to
which the offender complied with that part of the
order, take one of the following actions—

(a) make an order activating some or all of the
custodial part of the drug treatment order;
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3)

(4)

(b) cancel the custodial part of the drug
treatment order and deal with the offender
for each offence in respect of which the drug
treatment order was made in any way in
which the Drug Court could deal with the
offender if it had just convicted him or her of
each offence, other than by making an order
under section 7(1)(a).

Note

Section 18ZE sets out how much of the custodial part
of a drug treatment order can be activated.

The Drug Court may take an action under
subsection (1) or (2) on its own initiative or on the
application of—

(a) the offender; or
(b) the informant or police prosecutor; or

(c) a prescribed person or a person in a
prescribed class of persons.

Before the Drug Court cancels the treatment and
supervision part of a drug treatment order
(whether or not it also cancels the custodial part),
notice of the hearing concerning the cancellation
must be given to—

(a) the offender; and
(b) the informant or police prosecutor; and

(c) the prescribed person or the person in the
prescribed class of persons—

and the Drug Court may order that a warrant to
arrest be issued against the offender if he or she
does not attend for the hearing.
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(4A) If notice pf the hearing concerning the N S.18ZP(4A)
cancellation of the treatment and supervision part  inserted by
No. 30/2005

of a drug treatment order— 5.8(2).

(a) has been given to the offender or has been, to
the satisfaction of the Drug Court, attempted
to be given to the offender but the attempt is
not successful; and

(b) the offender does not attend for the
hearing—

then the treatment and supervision part of the drug
treatment order is suspended and the period
between the failure to attend the hearing and the
day on which the offender does attend the Drug
Court for the hearing does not count in calculating
the period for which that part of the order
operates.

(5) To avoid doubt, if the Drug Court cancels the
treatment and supervision part or custodial part of
a drug treatment order under this section, any
earlier orders activating the custodial part of the
order cease to have effect.

s.182Q
18ZQ Drug treatment order assessment reports inserted by
: P . No. 2/2002
(1) If the Drug Court is considering making a drug ok

treatment order at any stage after a defendant has
indicated an intention to plead guilty to an
offence, or has pleaded guilty to an offence, it
must—

(a) order a drug treatment order assessment
report on the defendant; and

(b) adjourn the proceeding to enable the report
to be prepared by a specified Drug Court
officer.
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(2) The purpose of a drug treatment order assessment
report is—

(a) to establish whether the defendant is a
suitable person to be subject to a drug
treatment order; and

(b) if so—

(1) to prepare a case management plan for
the defendant; and

(i1) to establish whether the facilities
necessary to implement that plan exist
and, if so, to identify those facilities;
and

(i11) to make recommendations to the Drug
Court on the program conditions that
should be attached to a drug treatment
order in respect of the defendant.

(3) If the Drug Court grants a defendant bail on an
adjournment under subsection (1) it must, for the
purpose of facilitating the preparation of the
report, impose a condition of bail requiring the
defendant to—

(a) report to the specified Drug Court officer, or
other specified person or body, within a
specified period; and

(b) comply with any further reporting
requirements imposed by that officer, person
or body.

(4) A drug treatment order assessment report may set
out all or any of the following matters which, on
investigation, appear to the specified Drug Court
officer to be relevant to the assessment of the
defendant and are readily ascertainable by the
officer—

(a) the defendant's age;
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(b) the defendant's social history and
background;

(c) the defendant's medical and psychiatric
history, including details of any treatment the
defendant has undergone for drug or alcohol
dependency;

(d) the defendant's educational background;
(e) the defendant's employment history;

(f) the circumstances of any other offences of
which the defendant has been found guilty;

(g) the extent to which the defendant—

(1) has complied with any sentence that is
no longer in force in respect of him or
her; and

(i1) 1s complying with any sentence
currently in force in respect of him or
her;

(h) the defendant's financial circumstances;
(1) the defendant's housing history and needs;
(j) any special needs of the defendant;

(k) any course, program, treatment, therapy or
other assistance that could be available to the
offender and from which he or she may
benefit.

(5) The specified Drug Court officer must include in
the report any other matter relevant to the
defendant which the Drug Court has directed to be
set out in the report.

(6) The report must be filed with the Drug Court no
later than the time directed by the Court.
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(7) Within a reasonable time after the report is filed
and before a drug treatment order is made, the
specified Drug Court officer must provide a copy
of the report to—

(a) the prosecutor; and
(b) the defendant's legal practitioner; and

(c) if the Drug Court directs the officer to do so,
the defendant.

(8) The prosecution or defence may file with the Drug
Court a notice of intention to dispute all or any
part of a drug treatment order assessment report.

(9) If anotice is filed before a drug treatment order is
made, the Drug Court must not take the disputed
report or disputed part of the report into
consideration when making the order unless the
party that filed the notice has been given the
opportunity—

(a) to lead evidence on the disputed matters; and

(b) to cross-examine the specified Drug Court
officer on its contents.

(10) For the purposes of section 91 of the Corrections
Act 1986, an officer referred to in that section
who discloses to the specified Drug Court officer
information about the defendant for the purposes
of the preparation of a drug treatment order
assessment report is taken to be performing his or
her official duties.

S.18ZR
insertod by 18ZR Appeals
:‘;;_2'2002 (1) On the hearing of an appeal under section 83 or 84

of the Magistrates' Court Act 1989 against a
sentencing order made by the Magistrates' Court
(including the Drug Court), the County Court
cannot itself make a drug treatment order, despite
anything to the contrary in section 86(1) of that
Act.
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2)

©)

(4)

Subdivision 1 of Division 4 of Part 4 of the
Magistrates' Court Act 1989, and Schedule 6 to
that Act, apply with respect to appeals to the
County Court against any sentencing order made
by the Drug Court with the following
modifications—

(a) an appeal does not lie against—

(1) arefusal of the Drug Court to make a
drug treatment order; or

(i1) a finding that an offender has failed to
comply with a condition attached to a
drug treatment order; or

(i11) the variation of the treatment and
supervision part of a drug treatment
order; or

(iv) the cancellation of the treatment and
supervision part, or the custodial part,
of a drug treatment order;

(b) if the appeal is against the custodial part of
the drug treatment order and not against the
treatment and supervision part of the order,
the appeal does not operate as a stay of the
drug treatment order, unless the County
Court so orders.

For the purposes of Subdivision 1 of Division 4 of
Part 4 of the Magistrates' Court Act 1989, and
Schedule 6 to that Act, an order under this
Subdivision activating some or all of the custodial
part of a drug treatment order is taken to be a
sentencing order made by the Drug Court.

Despite subsection (1), on the hearing of an appeal
under section 83 or 84 of the Magistrates' Court
Act 1989 against a drug treatment order made by
the Drug Court, the County Court may—

s. 18ZR
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)

(6)

(7

®)

(a) re-instate the drug treatment order set aside
by it under section 86(1)(a) of that Act; or

(b) if the appeal is against the custodial part of
the drug treatment order, re-instate that part
set aside by it under section 86(1)(a) of that
Act or vary the drug treatment order by
increasing or reducing the length of the
sentence of imprisonment.

On the hearing of an appeal under section 83 or 84
of the Magistrates' Court Act 1989 against a
sentencing order made by the Magistrates' Court
(other than the Drug Court) at a particular venue
of that Court, if the County Court considers that
the making of a drug treatment order may be
appropriate, it may refer the matter to the Drug
Court at that or another venue for consideration of
the making of such an order, with or without any
direction in law.

However, if the offender has a usual place of
residence, the County Court may only refer a
matter under subsection (5) to the Drug Court at a
venue if the offender's usual place of residence is
within a postcode area specified, in relation to that
venue, by the Minister by notice published in the
Government Gazette.

Despite anything to the contrary in the
Magistrates' Court Act 1989, a venue of the
Magistrates' Court to which a matter is referred
under subsection (5) is the proper venue of that
Court in relation to that matter for the purposes of
that Act.

If a matter is referred to the Drug Court under
subsection (5) but the Drug Court determines not
to make a drug treatment order, the Drug Court
must remit the matter to the County Court for the
making of any order under section 86(1) of the
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Magistrates' Court Act 1989 which the County
Court can make.

(9) If a matter is referred to the Drug Court under
subsection (5) and the Drug Court makes a drug
treatment order, the order has effect for the
purposes of Subdivision 1 of Division 4 of Part 4
of the Magistrates' Court Act 1989 as if it were
a sentencing order made by the County Court on
the hearing of the appeal but for all other purposes
has effect as an order of the Drug Court.

18ZS Immunity from prosecution for certain offences S.18zS
inserted by
. . . No. 212002
(1) A person is not liable to prosecution for any e 5.

offence comprising the unlawful possession or use
of drugs of addiction—

(a) as aresult of any admission made in
connection with any assessment of the
eligibility of the person for the making of a
drug treatment order; or

(b) as aresult of any admission made in
connection with the assessment by the Drug
Court, or at a case conference convened
under section 18ZI(1) by the magistrate
constituting the Drug Court, of the person's
progress under a drug treatment order.

(2) Subsection (1) does not prevent a prosecution for
any offence comprising the unlawful possession
or use of drugs of addiction if there is evidence,
other than the admission or evidence obtained as a
result of the admission, to support a charge.

(3) The admission, and any evidence obtained as a
result of the admission, is not admissible against
the person in a prosecution referred to in
subsection (2).
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Pt 3 Div. 2 Subdivision (1D)—Home detention orders
Subdiv. 1D
(Heading and
ss 18ZT-
18ZZR)
inserted by
No. 53/2003
s.5.
S. 18T 18ZT Home detention order
inserted by
:‘;_53’2003 (1) A court that has sentenced a person to
imprisonment for 12 months or less may make a
home detention order directing that the sentence
be served by way of home detention.
(2) This section is subject to this Subdivision and to
Division 2B of Part 6.
(3) This section does not apply to the following
sentences—
(a) a combined custody and treatment order;
(b) a drug treatment order;
(c) ahospital security order;
(d) an intensive correction order;
(e) asuspended sentence.
S. 182U 18ZU Order not to be made if other residents object
inserted by
:"5'_53’2003 (1) A court must not make a home detention order

unless the court is satisfied that all persons of or
over the age of 18 years who will be residing with
the offender—

(a) have been consulted by the Secretary to the
Department of Justice or a person authorised
by that Secretary, without the offender being
present, about the making of the home
detention order; and

(b) have acknowledged in writing that they
understand the requirements of the home
detention order and are prepared to live in
conformity with them; and
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(c) subject to subsection (3), have consented in
writing to the offender residing with them
under a home detention order.

(2) The court must not make a home detention order
unless the court is satisfied that—

(a) so far as practicable the wishes and feelings
of any person under the age of 18 years who
will be residing with the offender under a
home detention order have been ascertained;
and

(b) due consideration has been given to them,
having regard to the age and understanding
of the person.

(3) The court may dispense with the consent of a
person under subsection (1), if the court is
satisfied that the person lacks the capacity to give
that consent.

(4) If the court dispenses with the consent of a person,
the court must not make the order unless the court
1s satisfied that—

(a) so far as practicable the wishes and feelings
of the person have been ascertained; and

(b) due consideration has been given to them,
having regard to the understanding of the
person.

s.182v
inserted by
A court must not make a home detention order in % %¥2003
respect of a person if the person has at any time

been found guilty of any of the following—

18ZV Home detention not available for certain offences

(a) an offence to which clause 1, 2, 3 or 4 of
Schedule 1 applies; or

(b) an offence, which in the opinion of the court,
was committed in circumstances which
involved behaviour of a sexual nature; or
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(c) an offence that involves the use of a firearm
or a prohibited weapon (within the meaning
of the Control of Weapons Act 1990); or

S 1ea) by (d) a contravention of a family violence
No. 52/2008 intervention order under the Family
$. 265. Violence Protection Act 2008, or an order

of a corresponding nature made in another
State or a Territory; or

isr;slsrfe}’(‘(%? (da) a contravention of a final order under the
No. 68/2008 Stalking Intervention Orders Act 2008, or
s.82. an order of a corresponding nature made in

another State or a Territory; or

(e) an offence under section 21A of the Crimes

Act 1958 (stalking).
S. 182w 18ZW Suitability of offender for home detention
inserted by
:%_53/2003 (1) A court may only make a home detention order if

the court is satisfied—

(a) that the offender is a suitable person to serve
a sentence of imprisonment by way of home
detention; and

(b) that it is appropriate in all of the
circumstances that the sentence be served by
way of home detention; and

(c) on written advice received from the
Secretary to the Department of Justice,
that—

(1) a place will be available for the
offender in a home detention program
approved by the Secretary to the
Department of Justice from the day on
which the offender commences his or
her term of imprisonment; and
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2)

©)

(4)

(i1) the home detention program is located
close enough to the place where the
offender will reside during the period of
the order to ensure adequate support
and supervision; and

(d) that the offender has consented in writing to
the making of the order and has made the
written undertakings required by
section 18Z7Z; and

(e) that a home detention assessment report has
been prepared on the offender in accordance
with section 99F.

In deciding whether or not to make a home
detention order, the court must have regard to the
contents of a home detention assessment report on
the offender.

A court may, for any reason it considers
sufficient, decline to make a home detention order
despite the contents of a home detention
assessment report.

A court may make a home detention order only if
a home detention assessment report states that, in
the opinion of the person making the assessment,
the offender is a suitable person to serve a term of
imprisonment by way of home detention.

187X Concurrent and consecutive and later sentences

(1)

)

If the offender is convicted of more than one
offence in the same proceeding the court may only
make a home detention order if the aggregate
period of imprisonment imposed in respect of all
the offences is 12 months or less.

If the offender is convicted of an offence
committed while serving a sentence of
imprisonment by way of home detention, the court
may only make a home detention order for the
second or subsequent offence if the aggregate

s. 187X

S. 182X
inserted by
No. 53/2003
s.5.
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periods of imprisonment to be served by way of
the original and further home detention orders is
12 months or less.

S. 18zY 18ZY Assessment for home detention
inserted by
:‘;;_53’2003 (1) If the court is considering making a home
detention order, the court must notify—
(a) the offender; and
(b) the Director of Public Prosecutions or the
informant or police prosecutor.

(2) The offender may inform the court that he or she
does not wish to consent to the making of a home
detention order.

(3) After giving the notice under subsection (1), the
court must order a home detention assessment
report in respect of the offender.

(4) After giving the notice under subsection (1), the
court may—

:{Jﬁ:@ (a) direct the Secretary to the Department of
No. 97/2005 Justice to arrange for the examination of the
;é::i(ss:)m‘ offender by a medical practitioner registered

under the Health Professions Registration
Act 2005, a psychiatrist or a psychologist;
and

(b) require the registered medical practitioner,
psychiatrist or psychologist to give a report
in writing to the court.

(5) Subsections (3) and (4) do not apply if the

offender informs the court that he or she does not
wish to be considered for a home detention order.

(6) When a court orders a home detention assessment
report—

(a) the order stays the execution of the sentence;
and
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(b) the offender is to be remanded in custody, or
granted bail in accordance with the Bail Act
1977, as if the offender were still awaiting
sentence—

until the court decides whether or not to make a
home detention order.

(7) On the court deciding whether or not to make a
home detention order any stay of execution of the
sentence under this section comes to an end.

18727 Undertaking by offender

(1) Before a home detention order may be made in
respect of the offender, the offender must give the
following undertakings—

(a) that the offender will comply with the
offender's obligations under this Subdivision;
and

(b) that the offender will agree and submit to
any monitoring or testing required or
directed under the home detention order to
ensure compliance with those obligations;
and

(c) that the offender will pay the incidental costs
(if any) incurred by the offender as a result
of the home detention order that are
determined by the Secretary to the
Department of Justice to be payable by the
offender.

(2) An undertaking under this section must—
(a) be in writing; and

(b) set out the obligations of the offender under
a home detention order.

S.1827
inserted by
No. 53/2003
s.5.
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S.182ZA 18Z.Z.A Obligations of offender

inserted b . . . .
No. 532003 The obligations of an offender while serving a
s.5. sentence of imprisonment by way of home
detention are—
(a) to comply with any requirements of this
Subdivision that relate to the offender; and
(b) to comply with the requirements of any
conditions to which the offender's home
detention order is subject.
S. 18228 18ZZB Core conditions governing home detention
inserted by
:‘;;_53’2003 The core conditions of a home detention order

arc—

(a) that the offender must be of good behaviour
and must not commit any offence during the
period of the order;

(b) that the offender must advise the Secretary to
the Department of Justice as soon as possible
if arrested or detained by a member of the
police force;

(c) that the offender must reside only at
premises approved by the Secretary to the
Department of Justice;

(d) that the offender must remain at the
approved residence at all times other than—

(1) when the absence is authorised by the
Secretary to the Department of Justice;
or

(i) when it is unsafe to remain there due to
immediate danger (such as fire or
medical emergency); or

(i11)) when a person residing at the approved
residence has withdrawn his or her
consent under section 18ZZE;
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(e) that during authorised absences from the
approved residence the offender must adhere
to a specified activity plan that—

(1) sets out the activities that the offender
must carry out in accordance with the
other core conditions; and

(i1) 1s approved or arranged by the
Secretary to the Department of Justice;

(f) that the offender must advise the Secretary to
the Department of Justice as soon as
practicable after departure from the approved
residence because—

(1) it was unsafe to remain there due to
immediate danger; or

(i1) a person residing at the approved
residence has withdrawn his or her
consent under section 18ZZE;

(g) that the offender must accept any visit to the
approved residence by the Secretary to the
Department of Justice at any time;

(h) that the offender must submit to searches of
places or things under the immediate control
of the offender, as required by the Secretary
to the Department of Justice;

(1) that the offender must submit to electronic
monitoring (including voice recording) of
compliance with the home detention order
and comply with all instructions given by the
Secretary to the Department of Justice in
relation to the operation of monitoring
systems;

(j) that the offender must not tamper with,
damage or disable monitoring equipment;
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